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Administration of Donald J. Trump, 2025

Executive Order 14173—Ending Illegal Discrimination and Restoring Merit-Based
Opportunity
January 21, 2025

By the authority vested in me as President by the Constitution and the laws of the United
States of America, it is hereby ordered:

Section 1. Purpose. Longstanding Federal civil-rights laws protect individual Americans
from discrimination based on race, color, religion, sex, or national origin. These civil-rights
protections serve as a bedrock supporting equality of opportunity for all Americans. As President,
I have a solemn duty to ensure that these laws are enforced for the benefit of all Americans.

Yet today, roughly 60 years after the passage of the Civil Rights Act of 1964, critical and
influential institutions of American society, including the Federal Government, major
corporations, financial institutions, the medical industry, large commercial airlines, law
enforcement agencies, and institutions of higher education have adopted and actively use
dangerous, demeaning, and immoral race- and sex-based preferences under the guise of so-called
"diversity, equity, and inclusion" (DEI) or "diversity, equity, inclusion, and accessibility” (DEIA)
that can violate the civil-rights laws of this Nation.

Tllegal DEI and DEIA policies not only violate the text and spirit of our longstanding Federal
civil-rights laws, they also undermine our national unity, as they deny, discredit, and undermine
the traditional American values of hard work, excellence, and individual achievement in favor of
an unlawful, corrosive, and pernicious identity-based spoils system. Hardworking Americans who
deserve a shot at the American Dream should not be stigmatized, demeaned, or shut out of
opportunities because of their race or sex.

These illegal DEI and DEIA policies also threaten the safety of American men, women, and
children across the Nation by diminishing the importance of individual merit, aptitude, hard work,
and determination when selecting people for jobs and services in key sectors of American society,
including all levels of government, and the medical, aviation, and law-enforcement communities.
Yet in case after tragic case, the American people have witnessed first-hand the disastrous
consequences of illegal, pernicious discrimination that has prioritized how people were born
instead of what they were capable of doing,

The Federal Government is charged with enforcing our civil-rights laws. The purpose of this
order is to ensure that it does so by ending illegal preferences and discrimination.

Sec. 2. Policy. It is the policy of the United States to protect the civil rights of all Americans
and to promote individual initiative, excellence, and hard work. I therefore order all executive
departments and agencies (agencies) to terminate all discriminatory and illegal preferences,
mandates, policies, programs, activities, guidance, regulations, enforcement actions, consent
orders, and requirements. I further order all agencies to enforce our longstanding civil-rights laws
and to combat illegal private-sector DEI preferences, mandates, policies, programs, and activities.

Sec. 3. Terminating lllegal Discrimination in the Federal Government. (a) The following
executive actions are hereby revoked:

(i) Executive Order 12898 of February 11, 1994 (Federal Actions to Address
Environmental Justice in Minority Populations and Low-Income Populations);



(ii) Executive Order 13583 of August 18, 2011 (Establishing a Coordinated
Government-wide Initiative to Promote Diversity and Inclusion in the Federal
Workforce);

(iii) Executive Order 13672 of July 21, 2014 (Further Amendments to Executive Order
11478, Equal Employment Opportunity in the Federal Government, and Executive
Order 11246, Equal Employment Opportunity); and

(iv) The Presidential Memorandum of October 5, 2016 (Promoting Diversity and
Inclusion in the National Security Workforce).

(b) The Federal contracting process shall be streamlined to enhance speed and efficiency,
reduce costs, and require Federal contractors and subcontractors to comply with our civil-rights
laws. Accordingly:

(i) Executive Order 11246 of September 24, 1965 (Equal Employment Opportunity), is
hereby revoked. For 90 days from the date of this order, Federal contractors may
continue to comply with the regulatory scheme in effect on January 20, 2025.

(ii) The Office of Federal Contract Compliance Programs within the Department of
Labor shall immediately cease:

(A) Promoting "diversity";

(B) Holding Federal contractors and subcontractors responsible for taking
"affirmative action"; and

(C) Allowing or encouraging Federal contractors and subcontractors to engage in
workforce balancing based on race, color, sex, sexual preference, religion, or
national origin.

(iii) In accordance with Executive Order 13279 of December 12, 2002 (Equal
Protection of the Laws for Faith-Based and Community Organizations), the
employment, procurement, and contracting practices of Federal contractors and
subcontractors shall not consider race, color, sex, sexual preference, religion, or
national origin in ways that violate the Nation's civil rights laws.

(iv) The head of each agency shall include in every contract or grant award:

(A) A term requiring the contractual counterparty or grant recipient to agree that its
compliance in all respects with all applicable Federal anti-discrimination laws is
material to the government's payment decisions for purposes of section 3729(b)(4)
of title 31, United States Code; and

(B) A term requiring such counterparty or recipient to certify that it does not
operate any programs promoting DEI that violate any applicable Federal anti-
discrimination laws,

(¢) The Director of the Office of Management and Budget (OMB), with the assistance of the
Attorney General as requested, shall:

(i) Review and revise, as appropriate, all Government-wide processes, directives, and
guidance;

(ii) Excise references to DEI and DEIA principles, under whatever name they may
appear, from Federal acquisition, contracting, grants, and financial assistance
procedures to streamline those procedures, improve speed and efficiency, lower costs,
and comply with civil-rights laws; and



(iii) Terminate all "diversity," "equity," "equitable decision-making," "equitable
deployment of financial and technical assistance," "advancing equity," and like
mandates, requirements, programs, or activities, as appropriate.

Sec. 4. Encouraging the Private Sector to End Illegal DEI Discrimination and Preferences.
(a) The heads of all agencies, with the assistance of the Attorney General, shall take all
appropriate action with respect to the operations of their agencies to advance in the private sector
the policy of individual initiative, excellence, and hard work identified in section 2 of this order.

(b) To further inform and advise me so that my Administration may formulate appropriate
and effective civil-rights policy, the Attorney General, within 120 days of this order, in
consultation with the heads of relevant agencies and in coordination with the Director of OMB,
shall submit a report to the Assistant to the President for Domestic Policy containing
recommendations for enforcing Federal civil-rights laws and taking other appropriate measures to
encourage the private sector to end illegal discrimination and preferences, including DEI. The
report shall contain a proposed strategic enforcement plan identifying:

(1) Key sectors of concern within each agency's jurisdiction;
(ii) The most egregious and discriminatory DEI practitioners in each sector of concern;

(iii) A plan of specific steps or measures to deter DEI programs or principles (whether
specifically denominated "DEI" or otherwise) that constitute illegal discrimination or
preferences. As a part of this plan, each agency shall identify up to nine potential civil
compliance investigations of publicly traded corporations, large non-profit corporations
or associations, foundations with assets of 500 million dollars or more, State and local
bar and medical associations, and institutions of higher education with endowments
over 1 billion dollars;

(iv) Other strategies to encourage the private sector to end illegal DEI discrimination
and preferences and comply with all Federal civil-rights laws;

(v) Litigation that would be potentially appropriate for Federal lawsuits, intervention, or
statements of interest; and

(vi) Potential regulatory action and sub-regulatory guidance.

Sec. 5. Other Actions. Within 120 days of this order, the Attorney General and the Secretary
of Education shall jointly issue guidance to all State and local educational agencies that receive
Federal funds, as well as all institutions of higher education that receive Federal grants or
participate in the Federal student loan assistance program under Title IV of the Higher Education
Act, 20 U.S.C. 1070 et seq., regarding the measures and practices required to comply with
Students for Fair Admissions, Inc. v. President and Fellows of Harvard College, 600 U.S. 181
(2023).

Sec. 6. Severability. If any provision of this order, or the application of any provision to any
person or circumstance, is held to be invalid, the remainder of this order and the application of its
provisions to any other persons or circumstances shall not be affected thereby.

Sec. 7. Scope. (&) This order does not apply to lawful Federal or private-sector employment
and contracting preferences for veterans of the U.S., armed forces or persons protected by the
Randolph-Sheppard Act, 20 U.S.C. 107 ef seq.

(b) This order does not prevent State or local governments, Federal contractors, or Federally-
funded State and local educational agencies or institutions of higher education from engaging in
First Amendment-protected speech.



(¢) This order does not prohibit persons teaching at a Federally funded institution of higher
education as part of a larger course of academic instruction from advocating for, endorsing, or
promoting the unlawful employment or contracting practices prohibited by this order.

Sec. 8. General Provisions. (a) Nothing in this order shall be construed to impair or
otherwise affect:

(i) the authority granted by law to an executive department, agency, or the head thereof;
or

(ii) the functions of the Director of the Office of Management and Budget relating to
budgetary, administrative, or legislative proposals.

(b) This order shall be implemented consistent with applicable law and subject to the
availability of appropriations.

(c) This order is not intended to and does not create any right or benefit, substantive or
procedural, enforceable at law or in equity by any party against the United States, its departments,
agencies, or entities, its officers, employees, or agents, or any other person.

DONALD J. TRUMP
The White House,
January 21, 2025.
[Filed with the Office of the Federal Register, 8:45 a.m., January 30, 2025]
NOTE: This Executive order was published in the Federal Register on January 31.
Categories: Executive Orders : Discrimination prevention and merit-based opportunity protection
efforts.

Subjects: Attorney General; Discrimination, prevention efforts; Diversity, equity, and inclusion
programs, restriction efforts; Domestic Policy Council; Merit-based policies and protections,
promotion efforts; Office of Management and Budget; Secretary of Education.

DCPD Number: DCPD202500158.
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The Trump Administration has repeatedly claimed that large swaths of equity-
focused activities engaged in by schools, colleges, employers, museums, non-profits,
foundations, and even the federal government itself violate civil rights laws enacted by
Congress sixty years ago. But they don’t. More specifically: federal law, including the United
States Constitution and the Civil Rights Act of 1964, permits equity-focused activity that
does not discriminate on protected bases.

The Trump Administration is seeking to enforce an erroneous interpretation of those
longstanding laws. No court has agreed substantively with the anti-equity positions the
Trump Administration is taking. Organizations that wish to do so have many lawful options
to promote diversity, and equity, and inclusion. A well-governed democracy could ask no
less than that civil society — including its educational institutions, non-profits, and
foundations — explore and pioneer ways to achieve a more just society.

The Trump Administration’s repetition of the claim that federal law prohibits what it
derides as DEI does not make it so. The Supreme Court’s conservative majority reinforced
that fundamental axiom in 2024 in an important case refusing to defer to the Executive
Branch’s interpretation of federal law.

But that does not mean that the Administration’s Executive Orders and guidance
documents are just misleading proclamations from the bully pulpit. They have real world
consequences. The Administration incorrectly treats its interpretations as law and has
noisily terminated federal grants or opened federal investigations based on the refusal of
an organization to agree with the Administration’s interpretation of civil rights laws or even
based on the use of certain words, such as equity, in grant applications.’

' See, e.g., Al Connelly, PEN America, Federal Government’s Growing Banned Words List Is Chilling
Act of Censorship (Mar. 21, 2025; last updated Oct. 1, 2025), https://pen.org/banned-words-list/.
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In service of dispelling misinformation and promoting the compliance with the rule
of law on which democracy depends, this white paper (1) refutes the Executive Branch’s
claim to say what the law is; (2) offers a short summary of what the civil rights law permits
organizations to do and some examples of the incorrect claims the Administration has
made about the legality of DEI; and (3) describes options available to organizations
interacting with the federal government regarding the Trump Administration’s incorrect view
about equity activities.

The Executive Branch does not determine what a law means

President Trump has issued a historic number of Executive Orders, several of which
attack what the Administration derogatorily refers to as “DEI” — but which the Trump
Administration persistently refuses to define.2 These screeds masquerading as Executive
Orders denigrate equity activities and direct federal agencies to discontinue them and find
ways to discipline entities that receive federal funds if they persist in the activities. A first
principle worth remembering is that Executive Orders do not, and cannot, change the law.
They are usually just instructions from the President to federal agencies in the Executive
Branch (such as the Department of Justice or Education) to do certain things. An Executive
Order cannot give a federal agency power it does not already have.?

Distinct from Executive Orders, federal regulations can have the force and effect of
law if promulgated through an appropriate process and if consistent with the laws of
Congress. However, this Administration so far has not adopted any regulations prohibiting
diversity, equity, or inclusion nor has it repealed existing regulations that authorize
activities designed to achieve or promote diversity, equity, or inclusion.

2See, e.g., Executive Order 14151 (Jan. 20, 2025) (“Ending Radical and Wasteful Government DEI
Programs and Preferencing”); Executive Order 14168 (Jan. 20, 2025) (“Defending Women from
Gender Ideology Extremism and Restoring Biological Truth to the Federal Government”); Executive
Order 14173 (Jan. 21, 2025) (“Ending Illegal Discrimination and Restoring Merit-Based
Opportunity”); Executive Order 14190 (Jan. 29, 2025) (“Ending Racial Indoctrination in K-12
Schooling”); Executive Order 14279 (Apr. 23, 2025) (“Reforming Accreditation to Strength Higher
Education”); see also Executive Order 14148 (Jan. 20, 2025) (“Initial Rescissions of Harmful
Executive Orders and Actions”) (“The injection of ‘diversity , equity, and inclusion’ (DEI) into our
institutions has corrupted them by replacing hard work, merit, and equality with a divisive and
dangerous preferential hierarchy.”); Executive Order 14319 (July 23, 2025) (“Preventing Woke Al in
the Federal Government”); Executive Order 14253 (Mar. 27, 2025) (“Restoring Truth and Sanity to
American History”).

3 See Nat’l Fed’n of Indep. Bus. v. Dep’t of Lab., Occupational Safety & Health Admin., 595 U.S. 109,
117 (2022) (“Administrative agencies are creatures of statute. They accordingly possess only the
authority that Congress has provided.”).
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Instead, this Administration has issued sub-regulatory “guidance” documents to
discourage organizations and individuals from engaging in such activities by claiming (or at
least seeming to claim) that they are always illegal. While these guidance documents,
discussed below, have gained the attention the Administration intended, they are not law.
Like Executive Orders, these guidance documents do not bind courts or individuals.*

In a 2024 decision, the Supreme Court identified the limited role the President and
Executive Branch play in determining the meaning of the laws enacted by Congress.
Overruling a number of earlier cases, the Supreme Court held that federal agencies
enforcing federal law “are not entitled to deference” about the law’s meaning.® Courts must
make that determination for themselves. At most, Executive Branch interpretations of
federal statutes are to be given “due respect,” which is “especially warranted when an
Executive Branch interpretation was issued roughly contemporaneously with enactment of
the statute and remained consistent over time.”® According to the Supreme Court, the
courts — not the Executive Branch —remain the final arbiters of what a statute means.

Activities that promote diversity, equity, and inclusion are
generally legal under federal law

There is no federal law prohibiting DEI activities. To the contrary, even in the
Supreme Court’s most recent discussion of the issue — where the Court held that colleges
could not use an individual applicant’s race as a factor in deciding whom to admit — the
Court described the colleges’ interest in creating a racially diverse student body as
reflecting “commendable goals” and “plainly worthy.””

Itis notillegal under federal law to promote equity or to use the word equity in an
organization’s name, on its website, orin a funding proposal. It is also, for example, not
illegal under federal law for an organization to be established to address the longstanding
higher maternal mortality rate for Black women or for that organization to choose to place a
medical clinic in a predominantly Black neighborhood — so long as they serve all patients
without regard to race.

4 See Perez v. Mortg. Bankers Ass’n, 575 U.S. 92, 97 (2015); see also Kisor v. Wilkie, 588 U.S. 558,
609 (2019) (Gorsuch, J., concurring in judgment) (an “agency’s opinion about what an existing rule
means” is “not binding in a court of law or on the American people”).

5 Loper Bright, 603 U.S. at 392.
5/d. at 385-386.

7 Students for Fair Admissions, Inc. v. President & Fellows of Harvard College, 600 U.S. 181, 214,
215 (2023) [hereafter SFFA].
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The Administration leans primarily on the Civil Rights Act of 1964 for its various
specious claims that federal law prohibits activities promoting diversity, equity, and
inclusion. In combination with other laws passed in the 1960s - such as the Voting Rights
Act of 1965 and the Fair Housing Act of 1968 — the bipartisan Congress that enacted the
Civil Rights Act intended it to end the pervasive segregation and discrimination Black
Americans had experienced since slavery and the failure of Reconstruction.®

Title VI of the Civil Rights Act prohibits discrimination on the basis of race, color, and
national origin by recipients of federal funds, and Title VIl prohibits such discrimination by
employers.® Title VIl also prohibits sex discrimination by employers, and in 1972 Congress
enacted Title IX of the Education Amendments, which prohibits discrimination on the basis
of sex by recipients that operate educational programs and activities, to promote equal
educational opportunities for women.' The Trump Administration cites all of these civil
rights laws as support for its misguided claims about what equity-focused activities the law
prohibits.

These laws have long been understood to prohibit quotas or blanket exclusions of
people of any race or sex." But, as shown below, they have not been understood to prohibit
taking race or sex into account, at an organizational level, to ensure that qualified

8 See Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241, 246 (1964) (“The [Civil Rights] Act as
finally adopted was most comprehensive, undertaking to prevent through peaceful and voluntary
settlement discrimination in voting, as well as in places of accommodation and public facilities,
federally secured programs and in employment.”); Griggs v. Duke Power Co., 401 U.S. 424, 429-430
(1971) (“The objective of Congress in the enactment of Title VIl is plain from the language of the
statute. It was to achieve equality of employment opportunities and remove barriers that have
operated in the past to favor an identifiable group of white employees over other

employees.”); McDonnell Douglas Corp. v. Green, 411 U.S. 792, 800 (1973) (“The language of Title
VIl makes plain the purpose of Congress to assure equality of employment opportunities and to
eliminate those discriminatory practices and devices which have fostered racially stratified job
environments to the disadvantage of minority citizens.”); Regents of Univ. of California v. Bakke,
438 U.S. 265, 285 (1978) (opinion of Powell, J.) (“The problem confronting Congress was
discrimination against Negro citizens at the hands of recipients of federal moneys. . . . Over and
over again, proponents of the bill detailed the plight of Negroes seeking equal treatment in such
programs.”).

942 U.S.C. 8 2000d et seq., § 2000e et seq.
20 U.S.C. 8 1681 et seq.

" See, e.g., Bakke, 438 U.S. at 319-20 (opinion of Powell, J.); Wards Cove Packing Co. v. Atonio, 490
U.S. 642, 653 (1989) (rejecting interpretation of Title VIl that would “lead to the use of numerical
quotas in the workplace” because that was “a result that Congress and this Court have rejected
repeatedly in the past”).
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individuals of all races and sexes have a fair chance to learn and work together in inclusive
environments.

To the contrary, the roughly contemporaneous interpretations of those laws by the
relevant federal agencies (i.e., those interpretations that the Supreme Court has said are
entitled to “due respect”) consistently determined that these civil rights laws allow
organizations (such as recipients of federal financial assistance and employers) to engage
in specific activities the Trump Administration now claims to be unlawful.

For example, the current regulations for Title VI and Title IX authorize “consideration”
of race in determining what benefits a recipient of federal funds should offer or how to
make the benefits available to people of different racial backgrounds' and authorize
recipients to engage in voluntary “affirmative action” to address limited participation by
certain races or sexes.' Those regulations are still on the books today.

For Title VII, current regulations also authorize employers to engage in affirmative
action.’ Supreme Court decisions interpreting Title VIl likewise have read the statute to
permit employers to engage in voluntary affirmative action.’® Indeed, as authorized by

2 See, e.g., 34 C.F.R. 8 100.5(f) (requiring a recipient operating educational television facilities to
assure that it will “in its broadcast services, give due consideration to the interests of all significant
racial or ethnic groups within the population to be served”) (adopted 29 Fed. Reg. 16298 (Dec. 4,
1964)); 34 C.F.R. § 100.5(/) (authorizing a recipient, even in the absence of past discrimination, to
“properly give special consideration to race, color, or national origin to make the benefits of its
program more widely available to such groups, not then being adequately served”) (initially
proposed 36 Fed. Reg. 23494 (Dec. 9, 1971), and adopted 38 Fed. Reg. 17978 (July 5, 1973)).

3 See, e.g., 34 C.F.R. 8 100.3(b)(6)(ii) (authorizing a recipient, even in the absence of past
discrimination, to “take affirmative action to overcome the effects of conditions which resulted in
limiting participation by persons of a particular race, color, or national origin”) (initially proposed 36
Fed. Reg. 23494 (Dec. 9, 1971), and adopted 38 Fed. Reg. 17978 (July 5, 1973)); 34 C.F.R. § 106.3(b)
(authorizing a recipient, even in the absence of past discrimination, to “take affirmative action to
overcome the effects of conditions which resulted in limited participation therein by persons of a
particular sex”) (initially proposed 39 Fed. Reg. 22228 (June 20, 1974), and adopted 40 Fed. Reg.
24128 (June 4, 1975)).

4 See U.S. Equal Employment Opportunity Commission, Guidelines on Affirmative Action
Appropriate under Title VII of the Civil Rights Act of 1964, 29 C.F.R. § 1608.1 et seq. (initially
proposed 42 Fed. Reg. 64826 (Dec. 28, 1977), and adopted 44 Fed. Reg. 4422 (Jan. 19, 1979)).
These regulations reflect an interpretation consistently espoused by federal agencies. Seg, e.g.,
U.S. Department of Justice, Legality of the Revised Philadelphia Plan, 42 Op. Att’'y Gen. 405 (Sept.
22, 1969), https://babel.hathitrust.org/cgi/pt?id=msu.31293011806308&seq=429.

5 See, e.g., United Steelworkers of Am. v. Weber, 443 U.S. 193, 208 (1979) (holding that Title VII
“does not condemn all private, voluntary, race-conscious affirmative action plans”); Johnson v.
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Congress, if an employer can show that its affirmative action plan or program isin
conformity with the regulations and that it relied on the regulations in good faith, courts
cannot find the employer violated the law.®

The Administration has grappled with none of that. Instead, they have simply
ignored it and had federal agencies issue variously titled guidance documents
(memoranda, letters, and FAQs) making broad pronouncements that appear to condemn
all putatively DEIl activities.’ None have the force of law.™

Transportation Agency, Santa Clara Cnty., 480 U.S. 616, 637-38 (1987) (same for sex
discrimination).

'®See 29 C.F.R. 88 1608.2, 1608.10; 42 U.S.C. § 2000e-12(b).

7 See, e.g., Letter from Acting Assistant Secretary for Civil Rights Craig Trainor, U.S. Department of
Education, Title VI of the Civil Rights Act in Light of Students for Fair Admission v. Harvard (Feb. 14,
2025), https://www.ed.gov/media/document/dear-colleague-letter-sffa-v-harvard-109506.pdf; U.S.
Department of Education, Office for Civil Rights, Frequently Asked Questions About Racial
Preferences and Stereotypes Under Title VI of the Civil Rights Act (Feb. 28, 2025; revised April 9,
2025), https://www.ed.gov/media/document/frequently-asked-questions-about-racial-
preferences-and-stereotypes-under-title-vi-of-civil-rights-act-109530.pdf; U.S. Department of
Education, Office for Civil Rights, Reminder of Legal Obligations Undertaken in Exchange for
Receiving Federal Financial Assistance and Request for Certification Under Title VI and SFFA v.
Harvard (April 3, 2025), https://www.ed.gov/media/document/reminder-of-legal-obligations-
undertaken-exchange-receiving-federal-financial-assistance-and-request-certification-under-title-
vi-and-sffa-v-harvard-april-3; Letter from Acting Director for Civil Rights Anthony Archeval, U.S.
Department of Health and Human Services, Nondiscrimination Requirements for Medical Schools
on the Basis of Race, Color, and National Origin pursuant to Students for Fair Admissions (May 6,
2025), https://www.hhs.gov/sites/default/files/guidance-med-schools-dear-colleague-letter.pdf;
Memorandum from Attorney General Pam Bondi, U.S. Department of Justice, to All Federal
Agencies, Guidance for Recipients of Federal Funding Regarding Unlawful Discrimination (July 29,
2025), www.justice.gov/ag/media/1409486/dl; see also Memorandum from Director Russel T.
Vought, Office of Management and Budget, to Heads of Executive Departments and Agencies,
Eliminating Funding of Unlawful Discrimination, No. M-25-33 (Sept. 12, 2025) (instructing all federal
agencies to follow the Bondi memorandum “when managing federal programs and overseeing
recipients of Federal funding”), https://www.whitehouse.gov/wp-content/uploads/2025/09/M-25-
33-Eliminating-Funding-of-Unlawful-Discrimination.pdf.

'8 Many of the documents themselves say this expressly. See, e.g., Trainor Letter at 1 n.3; Archeval
Letter at 1 n.3. However, the Administration sometimes treats these documents as if they were law.
For example, in its Compact for Academic Excellence in Higher Education, which has been sent to
certain colleges, the college must promise to adopt policies “consistent with all legal requirements,
including those of the Department of Education’s Office for Civil Rights.”
https://www.washingtonexaminer.com/wp-content/uploads/2025/10/Compact-for-Academic-
Excellence-in-Higher-Education-10.1.pdf; see Michael C. Bender, Trump Administration Asks
Colleges to Sign ‘Compact’to Get Funding Preference, N.Y. Times (Oct. 2, 2025),
https://www.nytimes.com/2025/10/02/us/politics/trump-college-funding.html (noting letter
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None of these documents define DEI, which appears to be an intentional omission
to encourage uncertainty and action to eliminate activities that are well within legal
bounds. To the extent the guidance documents have provided some examples of what
activities they are targeting, they mostly involve schools and colleges. Multiple courts
across the country have determined that guidance coming from the Trump-era Department
of Education misstates the law and cannot be enforced.?

For example, the Administration asserts that it would violate Title VI “to eliminate
standardized testing” or take other actions that would apply to all applicants in order to
“increase racial diversity.”?° But this is directly contradicted by recent case law permitting
using race neutral measures to improve racial diversity and inclusion,?' as well as the
Department of Education’s own current regulations.?? More generally, institutions retain the
right to assess their systems and remove requirements that are not particularly useful and
that have an unjustified disparate impact on individuals of a particular race or sex to assure
all qualified individuals are given an equal opportunity to benefit from the institution’s
benefits and services.??

accompanying Compact was signed by the Secretary of Education and the Director of the White
House Domestic Policy Council).

9 See Am. Federation of Teachers v. Dep’t of Educ., No. CV SAG-25-628, 2025 WL 2374697 (D. Md.
Aug. 14, 2025); Nat’l Educ. Ass’n v. Dep’t of Educ., 779 F.Supp.3d 149 (D.N.H. Apr. 24, 2025); NAACP
v. Dep’t of Educ., 779 F.Supp.3d 53 (D.D.C. 2025).

2 Trainor Letter at 3.

21 See, e.g., Bos. Parent Coal. for Acad. Excellence Corp. v. Sch. Comm. for City of Boston, 89 F.4th
46 (1st Cir. 2023), cert. denied, 604 U.S. --- (2024); Coal. for TJ v. Fairfax Cnty. Sch. Bd., 68 F.4th 864
(4th Cir. 2023), cert. denied, 601 U.S. --- (2024).

22 See, e.g., 34 C.F.R. § 100.5(/) (authorizing a recipient, even in the absence of past discrimination,
to “properly give special consideration to race, color, or national origin to make the benefits of its
program more widely available to such groups, not then being adequately served”).

23 See Ricciv. DeStefano, 557 U.S. 557, 585 (2009) (“Title VII does not prohibit an employer from
considering, before administering a test or practice, how to design that test or practice in order to
provide a fair opportunity for all individuals, regardless of their race. And when, during the test-
design stage, an employer invites comments to ensure the test is fair, that process can provide a
common ground for open discussions toward that end.”); Texas Dep’t of Hous. & Cmty. Affs. v.
Inclusive Communities Project, Inc., 576 U.S. 519, 545 (2015) (“Just as this Court has not
‘question[ed] an employer’s affirmative efforts to ensure that all groups have a fair opportunity to
apply for promotions and to participate in the [promotion] process, it likewise does not impugn
housing authorities’ race-neutral efforts to encourage revitalization of communities that have long
suffered the harsh consequences of segregated housing patterns. When setting their larger goals,
local housing authorities may choose to foster diversity and combat racial isolation with race-
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Second, the Administration says it is “potentially unlawful” to use recruitment
strategies that target “specific geographic areas, institutions, or organizations” chosen
“because of their racial or ethnic composition.2* But there is no support for that assertion.
The Supreme Court has repeatedly held that when an institution engages in general
outreach or recruitment, it may take into account that its programs are not drawing
applicants of certain races or sex in numbers proportionate to the pool of qualified
potential applicants and specifically focus resources to address that disparity, so long as
all applicants are treated equally.?®

The Administration similarly claims it is “potentially unlawful” for an organization to
require participants to separate into race-based groups for training or access to study
space or to mandate sex-specific eligibility for program participation, relying on a recent
Supreme Court decision.?® But that tells only half the story. The Administration does not
acknowledge what has long been true and that the Supreme Court reaffirmed in the same
decision: organizations that receive federal funding may, without violating federal law,
require students to engage in group discussions or other programming or activities that
focus on race or sex, and may divide persons into smaller groups to discuss such topics.?’

Likewise, the Administration asserted that teaching students that the United States
is built on “systemic and structural racism” is a “discriminatory practice.” But by
unqualifiedly declaring broad categories of classroom speech unlawfully discriminatory,
the Department is engaging in “direction, supervision, or control” over “the curriculum,

neutral tools, and mere awareness of race in attempting to solve the problems facing inner cities
does not doom that endeavor at the outset.”) (citation omitted).

24 Bondi Memorandum at 5.

% See Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1,551 U.S. 701, 789 (2007) (Kennedy,
J., concurring in part) (pursuing “the goal of bringing together students of diverse backgrounds and
races” through means such as “drawing attendance zones with general recognition of the
demographics of neighborhoods; allocating resources for special programs; [or] recruiting students
and faculty in a targeted fashion” are “unlikely” to “demand strict scrutiny to be found permissible”
because they are “race conscious but do not lead to different treatment based on a classification
that tells each student he or she is to be defined by race”); Ricci, 557 U.S. at 585 (“Nor do we
question an employer’s affirmative efforts to ensure that all groups have a fair opportunity to apply
for promotions and to participate in the process by which promotions will be made.”).

% Bondi Memorandum at 6; see id. at 3 n.3 (citing SFFA, 600 U.S. at 214).

27 See SFFA, 600 U.S. at 230-231; see also Feminist Majority Foundation v. Hurley, 911 F.3d 674, 693
(4th Cir. 2018) (identifying “conduct[ing] a mandatory assembly of the student body to discuss and
discourage [sexual] harassment through social media” as a step a school may take “in response to
the harassment that would not have implicated any First Amendment concerns™).

2 Trainor Letter at 2.

Page 8 of 12



An Edley Center on Law & Democracy White Paper | The Truth about DEI

program of instruction, administration, or personnel of” schools, which is prohibited by
Congress.? Itis also discriminating against certain speech based on its viewpoint, which is
a violation of the Constitution’s First Amendment.*°

Finally, the Administration has incorrectly suggested that educational institutions
prompting applicants to submit essays intended to obtain information about “obstacles
they have overcome” or how their “cultural background informs their teaching” may violate
the law because so doing “advantages those who discuss experiences intrinsically tied to
protected characteristics” like race.®' The Supreme Court ruled to the contrary. Nothing in
its opinion, it said, “should be construed as prohibiting universities from considering an
applicant's discussion of how race affected his or her life, be it through discrimination,
inspiration, or otherwise.”?

Activities that promote diversity, equity, and inclusion are
sometimes required under federal law — and the Trump
Administration continues to enforce these requirements

While the Trump Administration repeats its erroneous anti-DEI claims, itignores a
well-established legally binding obligation on organizations that receive federal funds to
take steps that are effective at redressing a hostile environment based on discriminatory
activities. Such steps are necessarily equity-focused.

Where a hostile environment exists based on race, national origin, color, or sex,
federal civil rights laws require that a federally funded organization end the harassment and
prevent its recurrence. These same laws require the organization to promptly and
effectively engage in activities designed to eliminate the hostile environment and its on-
going effects. Such activities may include offering counseling services to affected persons;
holding an assembly or meeting to discuss and discourage discriminatory harassment;
retaining an expert to assist with addressing and preventing such harassment; or other

2920 U.S.C. § 3403(b).

%0 See lancu v. Brunetti, 588 U.S. 388, 393 (2019) (“The government may not discriminate against
speech based on the ideas or opinions it conveys.”); id. at 399 (Alito, J., concurring) (“Viewpoint
discrimination is poison to a free society.”).

31 Bondi Memorandum at 5.

%2 See SFFA, 600 U.S. at 230; see also Martin Luther King, Jr. Cnty. v. Turner, No. 2:25-CV-814, 2025
WL 2322763, at *13 (W.D. Wash. Aug. 12, 2025) (declaring Bondi Memorandum’s discussion of
cultural competence, lived experience, and geographical targeting as “inconsistent with Supreme
Court precedent”).
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options. If the organization cannot demonstrate that it has taken these steps, and that they
are effective, courts could hold it liable for failing to fulfill its legal obligation.3?

In fact, the U.S. Department of Education continues to offer guidance stating
precisely these requirements on its website, notwithstanding the Trump Administration’s
repeated admonishments to the contrary.** Moreover, multiple federal agencies during this
Trump Administration have found entities — so far principally universities and school
districts —in violation of federal law when the Trump Administration deems them not to
have redressed a hostile environment.*® This underscores the Administration’s continued
recognition of these required equity-focused activities, which stands in contrast with its
repeated admonishments to stop engaging in DEI, a term intentionally left undefined to
allow its selective application.

Organizational responses when civil rights infrastructure is
misused
Congress, when it enacted the civil rights laws, granted those accused of engaging

in unlawful discrimination their day in court prior to experiencing adverse consequences
(such as loss of federal funds or paying damages to victims of discrimination).®

% See, e.g., Feminist Majority Foundation, 911 F.3d at 689; Kestenbaum v. President & Fellows of
Harvard Coll., 743 F.Supp.3d 297, 308-310 (D. Mass. 2024).

34 Letter from Assistant Secretary for Civil Rights Catherine E. Lhamon, U.S. Department of
Education, Protecting Students from Discrimination, such as Harassment, Based on Race, Color, or
National Origin, Including Shared Ancestry or Ethnic Characteristics (May 7, 2024),
https://www.ed.gov/media/document/colleague-202405-shared-ancestrypdf-35100.pdf. (This
guidance refers to legal requirements related to sex as well.)

% See, e.g., Office for Civil Rights, U.S. Department of Health and Human Services, Notice of
Violation regarding Harvard University, No. DO-25-607541-RV-CRR-RAC (June 30, 2025),
https://www.hhs.gov/sites/default/files/harvard-title-vi-notice-violation.pdf; Civil Rights Division,
U.S. Department of Justice, Notice of Findings regarding UCLA (July 29, 2025),
https://www.justice.gov/crt/media/1409416/d?inline; Civil Rights Division, U.S. Department of
Justice, Notice of Findings regarding George Washington University (Aug. 12, 2025),
https://www.justice.gov/crt/media/1410936/d(?inline.

%42 U.S.C. 88 2000d-1, 2000e-5. For a more detailed description of the comprehensive scheme
Congress adopted to enforce Title VI and Title IX, see Catherine E. Lhamon & Seth M. Galanter,
Edley Center on Law & Democracy, Commander-in-Thief: President Trump’s Withholding of Federal
Funds from Universities Based on Alleged Discrimination Unlawfully Disregards the Procedures and
Limits Adopted by Congress in the Civil Rights Statutes (Aug. 2025),
https://www.law.berkeley.edu/wp-content/uploads/2025/08/Commander-in-Thief_Catherine-E-

Lhamon.pdf.
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That day, however, follows only after the federal government has had a chance to
investigate — through data requests, subpoenas, and interviews —which can be
burdensome. And public knowledge of the existence of an investigation can pose
significant risk of reputational injury. Under the Trump Administration these risks have
maghnified, with the federal government frequently announcing the fact that it has opened
investigations against organizations and condemning their actions “if true.” Of course,
compliance with the Trump Administration’s demands can also generate publicity that may
be received adversely.

Further, organizations are well served to take into account that they leave
themselves vulnerable to well-established legal liability when they fail to take prompt and
effective steps, including equity-based steps, reasonably calculated to end racial or sexual
harassment, eliminate any hostile environment and its effects, and prevent the harassment
from recurring. Organizations always do right by the people they serve when they fulfill their
legal obligations to them without being sued.

If, as the Trump Administration has done in some instances, the federal government
skips required process and denies grants (or cancels, freezes, or makes existing grant
money more difficult to access) based on its erroneous interpretations of the law,
organizations may be forced to seek protection in court. While recovery of lost funds (plus
interest) is a possible remedy, courts may be unable to provide prompt relief, such as
ordering release of the funds immediately.®’

During this period where the Trump Administration is aggressively using and
misusing a variety of tools to enforce its erroneous interpretations of the law, organizations
face stark choices: accept the Administration’s interpretations; or contest them, even in
light of the costs involved. Universities, law firms, school districts, foundations, and non-
profits have made different decisions about whether they are willing to pay to engage in
activities the Trump Administration views as DEI.%® What we can know with certainty is that
not challenging unlawful action by the Trump Administration will mean that it continues
unchecked.

57 See Nat’l Institutes of Health v. Am. Pub. Health Ass’n, 145 S. Ct. 2658 (2025) (splintered decision
potentially limiting authority of federal district courts to restore grants already cancelled).

%8 Compare President & Fellows of Harvard Coll. v. United States Dep’t of Health & Hum. Servs., No.
25-CV-10910-ADB, 2025 WL 2528380 (D. Mass. Sept. 3, 2025) (holding that Trump Administration
violated First Amendment and Title VI in freezing and terminating federal funds) with Alan Blinder,
As Trump Attacks Universities, Some Are Agreeing to Negotiate, N.Y. Times (Sept. 5, 2025),
https://www.nytimes.com/article/trump-university-
college.html?unlocked_article_code=1.mU8.pwd-.9tTOTNLyvq-1&smid=url-share.
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Conclusion

Executive Orders are not law. Organizations are of course obligated to fulfill relevant
statutory and regulatory strictures. Under existing strictures, organizations are well within
their rights to continue to engage in equity-focused activities. Organizations remain free,
alone or in coalitions,* to challenge interpretations of those strictures with which they
disagree, even when those interpretations come from the President.

% See, e.g., Stand Together against Trump’s Threats to Non-profit Organizations (Sept. 19, 2025)
(open letter from hundreds of non-profit organizations),
https://www.theusconstitution.org/news/open-letter-stand-together-against-trumps-threats-to-
non-profit-organizations; Statement on Political Violence and Fundamental Freedom of Speech
(Sept. 17, 2025) (open letter from more than 100 charitable giving foundations),
https://medium.com/@uniteinadvance/statement-on-the-fundamental-freedom-of-speech-
b98c1c6dbde?2.
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Martin Luther King, Jr. County v. Turner, 798 F.Supp.3d 1224 (2025)

798 F.Supp.3d 1224
United States District Court, W.D. Washington,
at Seattle.

MARTIN LUTHER KING,
JR. COUNTY, et al., Plaintiffs,
V.
Scott TURNER in his official capacity as
Secretary of the U.S. Department of Housing
and Urban Development, et al., Defendants.

NO. 2:25-cv-814
|
Signed August 12, 2025

Synopsis

Background: Counties and cities brought action against
Department of Housing and Urban Development (HUD),
Department of Transportation (DOT), other agencies, and
agency heads alleging new funding conditions on grants
conditionally awarded to counties and cities violated
Administrative Procedure Act (APA) as contrary to the
Constitution, as in excess of statutory authority, and as
arbitrary and capricious agency action. After plaintiffs
filed first motion for preliminary injunction, an amended
complaint adding local governments and agencies as plaintiffs
and more agencies and agency heads as defendants, and
second motion for preliminary injunction, the District Court,
Barbara Jacobs Rothstein, Senior District Judge, 785 F.
Supp. 3d 86, granted plaintiffs’ first and second motions for
preliminary injunction, and plaintiffs appealed grant of the
first preliminary injunction motion and, while appeal was still
pending, filed second amended complaint adding additional
local governments and agencies as plaintiffs and Department
of Health and Human Services (HHS) as defendant and third
motion for preliminary injunction.

Holdings: The District Court, Barbara Jacobs Rothstein,
Senior District Judge, held that:

[1] district court had jurisdiction, despite pending appeal of
earlier ruling, over action;

[2] claims of counties and cities did not involve narrow
category of agency actions that were committed to agency
exception under APA to basic

discretion, and thus,

presumption of judicial review did not apply to action;

[3] counties and cities, recipients of HUD non-Continuum
of Care Program (CoC) grants, had substantial likelihood
of success on merits of claim that defendants’ actions
violated APA as contrary to Separation of Powers doctrine of
Constitution and in excess of statutory authority;

[4] counties and cities, recipients of Department of Health
and Human Services (HHS) grants, had substantial likelihood
of success on merits of claim that defendants’ actions
violated Administrative Procedure Act (APA) as contrary to
Separation of Powers doctrine of Constitution and in excess
of statutory authority;

[5] counties and cities, recipients of agency grants, had
substantial likelihood of success on merits of claim that
defendants’ actions were arbitrary and capricious in violation
of APA;

[6] counties and cities, recipients of agency grants, would
likely suffer irreparable harm from loss of grant funds in
absence of preliminary injunction barring agencies from
applying unlawful funding conditions on grants; and

[7] balance of equities and public interest favored preliminary
injunction.

Motion granted.

Procedural Posture(s): Motion for Preliminary Injunction;
Motion for Bond; Motion for Stay.

West Headnotes (37)

[1] Federal Courts é= Effect of Transfer of
Cause or Proceedings Therefor

District court had jurisdiction, despite pending
appeal of earlier ruling, over action by counties
and cities against Department of Health and
Human Services (HHS), Department of Housing
and Urban Development (HUD), Department
of Transportation (DOT), other agencies, and
agency heads alleging new funding conditions
on grants conditionally awarded to counties
and cities violated Administrative Procedure
Act (APA) as contrary to the Constitution,
as in excess of statutory authority, and as
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2]

3]

[4]

arbitrary and capricious agency action and
seeking injunctive relief; district court retained
jurisdiction over matters that would not change
issues before appellate court, and even if it were
determined that district court lacked jurisdiction
due to pending appeal of its grant of plaintiffs'
first motion for preliminary injunction, district
court would issue order granting third motion
for preliminary injunction as indicative ruling
pursuant to Federal Rule of Civil Procedure
governing such rulings. U.S. Const. art. 1, § 9, cl.

7. 95 US.CA. §§ 701(a)2), F706(2); Fed.
R. Civ. P. 62.1(3).

Injunction &= Extraordinary or unusual nature
of remedy

Injunction &= Discretionary Nature of
Remedy

Injunction &= Clear showing or proof

A preliminary injunction is a matter of equitable
discretion and is an extraordinary remedy that
may only be awarded upon a clear showing that
the plaintiff is entitled to such relief.

Injunction &= Grounds in general; multiple
factors

A plaintiff seeking preliminary injunctive relief
must establish that it is likely to succeed on
the merits, that it is likely to suffer irreparable
harm in the absence of preliminary relief, that the
balance of equities tips in its favor, and that an
injunction is in the public interest.

1 Case that cites this headnote

Injunction &= Grounds in general; multiple
factors

An injunction may issue where the likelihood of
success is such that serious questions going to the
merits were raised and the balance of hardships
tips sharply in the plaintiff's favor, provided that
the plaintiff can also demonstrate the other two
preliminary injunction factors, irreparable harm
and public interest.

[5]

[6]

[7]

8]

9]

Injunction @& Extraordinary or unusual nature
of remedy

Injunction @ Clear showing or proof

Plaintiffs bear the burden of making a
clear showing that they are entitled to
the extraordinary remedy of a preliminary
injunction.

Injunction @ Likelihood of success on merits

The most important preliminary injunction factor
is likelihood of success on the merits.

Administrative Law and
Procedure &= Actions Committed to Agency
Discretion in General

While the Administrative Procedure Act (APA)
establishes a basic presumption of judicial
review for one suffering legal wrong because of
agency action, that presumption can be rebutted
by a showing that the agency action is committed

to agency discretion by law. F:|5 US.C.A. §§
701(a)(2), F:|702.

Administrative Law and
Procedure &= Actions Committed to Agency
Discretion in General

Where an agency action is committed to agency
discretion by law, a district court has no authority
to review or set aside the agency's action.

United States &= Decisions reviewable;
finality

Claims of counties and cities did not involve
narrow category of agency actions that were
committed to agency discretion, and thus,
exception under Administrative Procedure Act
(APA) to basic presumption of judicial review
did not apply to action by counties and cities
against Department of Health and Human
Services (HHS), Department of Housing and
Urban Development (HUD), Department of
Transportation (DOT), other agencies, and
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Martin Luther King, Jr. County v. Turner, 798 F.Supp.3d 1224 (2025)

[10]

(1]

[12]

agency heads alleging new funding conditions
on grants conditionally awarded to counties
and cities violated APA as contrary to the
Constitution, as in excess of statutory authority,
and as arbitrary and capricious agency action
and seeking injunctive relief; grants at issue
abounded with specific directives that provided
substantial guidance as to how agencies’ [13]
discretion should be exercised in implementing

the programs. U.S. Const. art. 1, § 9, cl. 7; F:IS
U.S.C.A. §§ 701(a)(2), F:|706(2).

Administrative Law and
Procedure &= Meaningful standard for review

Agency action is committed to agency discretion
under Administrative Procedure Act (APA) only [14]
in those rare instances where statutes are drawn
in such broad terms that in a given case there is
no law to apply, thereby leaving the court with no

meaningful standard against which to judge the

agency's exercise of discretion. F:|5 US.CA.§
701(a)(2).

Administrative Law and
Procedure @= Statutory basis and limitation
Administrative Law and [13]

Procedure &= Nature and Form of Remedy

The Administrative Procedure Act (APA)
broadly sets forth the procedures by which
federal agencies are accountable to the public
and their actions subject to review by the courts.

M5 US.CA. §706(2).

[16]

Administrative Law and
Procedure é= Powers in General

Administrative Law and
Procedure &= Statutory basis and limitation

Constitutional Law &= Review of
administrative decisions in general

The Separation of Powers doctrine and the (17]
“in excess of statutory authority” standard of
the Administrative Procedure Act (APA) both

turn on the same essential question—whether

the agency acted within the bounds of its
authority, either as conferred by the Constitution
or delegated by Congress. U.S. Const. art. 1, § 9,

ol. 7: F95 U.S.C.A. § 706(2)(B, C).

Constitutional Law &= Nature and scope in
general

Constitutional Law @&= Encroachment on
legislature

The Separation of Powers doctrine recognizes
that the United States Constitution exclusively
grants the power of the purse to Congress, not the
President. U.S. Const. art. 1, § 9, cl. 7.

United States &= Purposes, uses, and
restrictions in general

The Appropriations Clause of the Constitution
has a fundamental and comprehensive purpose,
to assure that public funds will be spent
according to the letter of the difficult judgments
reached by Congress as to the common good
and not according to the individual favor of
Government agents. U.S. Const. art. 1, § 9, cl. 7.

Statutes &= Mode of enactment
Statutes é&= Power to amend
Statutes @& Power to repeal in general

There is no provision in the Constitution that
authorizes the President to enact, to amend, or to
repeal statutes.

Constitutional Law &= Encroachment on
legislature

Aside from the Constitutional power of veto,
the President is without authority to thwart
congressional will by canceling appropriations
passed by Congress. U.S. Const. art. 1, § 7, cl. 2.

United States &= Executive Authority,
Powers, and Functions
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(18]

[19]

[20]

An executive agency literally has no power to act
unless and until Congress confers power upon it.

1 Case that cites this headnote

Administrative Law and
Procedure &= Statutory basis and limitation
When an agency is charged with administering a

statute, both its power to act and how it is to act
are authoritatively prescribed by Congress.

Constitutional Law &= Encroachment on
legislature
United States &= Authority for particular

actions

United States @& Purposes, uses, and
restrictions in general

Absent
Executive Branch may not redistribute or

congressional  authorization, the
withhold properly appropriated funds in order to
effectuate its own policy goals.

Injunction &= Public funds; grants and loans

Counties and cities, recipients of Department
of Housing and Urban Development (HUD)
non-Continuum of Care Program (CoC) grants,
seeking preliminary injunction barring HUD
from applying unlawful funding conditions
on its grants, including prohibiting diversity,
equity, and inclusion (DEI), promotion of
“gender ideology,” elective abortion, or
requiring participation in federal immigration
enforcement, had substantial likelihood of
success on merits of claim that defendants’
actions violated Administrative Procedure Act
(APA) as contrary to Separation of Powers
doctrine of Constitution and in excess of
statutory authority; defendants failed to point to
statutory source conferring authority to impose
challenged conditions, violating separation
of powers, and defendants’ interpretation
of antidiscrimination laws conflicted with
well-established legal precedent with respect
to disability discrimination, transgender
discrimination, and consideration of diversity

when allocating funds. U.S. Const. art. 1, §

[21]

[22]

[23]

7. ¢l 2; F95 US.CA. § 706Q2)B. C); [93
US.CA. § 1611(a); 942 US.C.A. §§ 5304(b)

©), F95307(b)2), F(0), 12702(3), 12831(a);
Pub. L. 118-42; 2 C.F.R. § 200.211(c)(1)(ii).

4 Cases that cite this headnote

Constitutional Law &= Encroachment on
legislature

An agency regulation cannot create statutory
authority; only Congress can do that.

1 Case that cites this headnote

United States &= Housing and Urban
Development

Department of Housing and Urban Development
(HUD) may not condition funding made
available under HUD programs on changes to
local policies. 42 U.S.C.A. § 12711.

Injunction &= Public funds; grants and loans

Counties and cities, recipients of Department
of Health and Human Services (HHS) grants,
seeking preliminary injunction barring HHS
from applying unlawful funding conditions on
its grants, including promotion of ‘“gender
ideology,” had substantial likelihood of success
on merits of claim that defendants’ actions
violated Administrative Procedure Act (APA)
as contrary to Separation of Powers doctrine of
Constitution and in excess of statutory authority;
defendants’ reliance on agency regulations
for authority to impose conditions on grants
did not constitute statutory authority, generic
statutory provisions authorizing HHS Secretary
to prescribe “form and manner” for grant
applications were ministerial and did not
authorize wide-ranging substantive conditions
on hotly debated policy choices, and invocation
of Title IX as authority for requiring recipients
to comply with President's Executive Order
regarding gender ideology constituted effort to
graft new requirements into statute. U.S. Const.

art. 1, § 7, ol 2; [95 US.C.A. § 706(2)(B, C);
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Martin Luther King, Jr. County v. Turner, 798 F.Supp.3d 1224 (2025)

[24]

[25]

[26]

Education Amendments of 1972 § 901, F:|20
U.S.C.A. § 1681 et seq.; F:|42 U.S.CA. §§
254b(k)(1), 300ff-15(a), (b), F:|2()Oee-1(b)(1)
(B); F]Exec. Order No. 14168.

Statutes &= Construction as written

Congress does not alter the fundamental details
of a regulatory scheme in vague terms or
ancillary provisions—it does not, one might say,
hide elephants in mouseholes.

Injunction &= Public funds; grants and loans

Counties and cities, recipients of agency grants,
seeking preliminary injunction barring agencies
from applying unlawful funding conditions on
grants, had substantial likelihood of success
on merits of claim that defendants’ actions
were arbitrary and capricious in violation of
Administrative Procedure Act (APA) in action
against Department of Health and Human
Services (HHS), Department of Housing and
Urban Development (HUD), Department of
Transportation (DOT), other agencies, and
agency heads; defendants relied on reference to
President's executive orders to justify imposition
of challenged funding conditions, but rote
incorporation of executive orders, especially
ones involving politically charged policy matters
that were subject of intense disagreement
and bore no substantive relations to agency's
underlying action , did not constitute reasoned

decisionmaking. F:|5 US.CA. § 706(2)
(A); F]Exec. Order Nos. 14151, F:|14168,

F:|14173, F:|14182,F:|14190,F:|14218.

Administrative Law and

Procedure &= Review for arbitrary,
capricious, unreasonable, or illegal actions in
general

The Administrative Procedure Act's (APA) scope
of review provision requires agencies to engage
in reasoned decisionmaking, and their actions

[27]

[28]

[29]

[30]

[31]

must be reasonable and reasonably explained.

5 us.c.a. § 7062)(A).

Administrative Law and

Procedure @ Review for arbitrary,
capricious, unreasonable, or illegal actions in
general

To survive judicial review under the
Administrative Procedure Act (APA), an agency
must offer a satisfactory explanation for its action

and cannot rely on factors which Congress has

not intended it to consider. F:|5 US.CA. §
706(2)(A).

Administrative Law and
Procedure &= Absence of other remedy

Administrative Law and
Procedure @ Finality in General

The Administrative Procedure Act (APA), by
its terms, provides a right to judicial review of
all final agency action for which there is no
other adequate remedy in a court, whether or
not that action is subject to notice-and-comment
rulemaking. 5 U.S.C.A. § 704.

Injunction &= Likelihood of success on merits

A district court need only find that plaintiffs are
likely to succeed on one of their claims for the
likelihood-of-success factor to weigh in favor of
a preliminary injunction.

Constitutional Law &= Necessity of
Determination

The fundamental and longstanding principle of
judicial restraint requires district courts to avoid
reaching constitutional questions in advance of
the necessity of deciding them.

Injunction & Public funds; grants and loans

Counties and cities, recipients of agency grants,
would likely suffer irreparable harm from
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Martin Luther King, Jr. County v. Turner, 798 F.Supp.3d 1224 (2025)

[32]

[33]

loss of grant funds in absence of preliminary
injunction barring agencies from applying
unlawful funding conditions on grants in action
against Department of Health and Human
Services (HHS), Department of Housing and
Urban Development (HUD), Department of
Transportation (DOT), other agencies, and
agency heads alleging new funding conditions
violated Administrative Procedure Act (APA)
as contrary to the Constitution, as in excess
of statutory authority, and as arbitrary and
capricious agency action; should loss of grant
funds come to pass, harm would not be merely
monetary in nature, and adequate financial
compensation for destabilization of immediate
and future budgets, reductions in workforce,
hundreds of shelter-unstable families losing
access to housing, loss of access to health
care services to vulnerable populations, and
termination of transportation projects simply did

not exist. U.S. Const. art. 1, § 7, cl. 2; F:IS
U.S.C.A. § 706(2)(B, C).

Injunction &= Irreparable injury
Injunction é= Adequacy of remedy at law
Injunction &= Recovery of damages

Irreparable harm, as required for a preliminary
injunction, is traditionally defined as harm for
which there is no adequate legal remedy, such as
an award of damages.

Injunction &= Public funds; grants and loans

Balance of equities and public interest favored
preliminary injunction barring agencies from
applying unlawful funding conditions on agency
grants in action by counties and cities
against Department of Health and Human
Services (HHS), Department of Housing and
Urban Development (HUD), Department of
Transportation (DOT), other agencies, and
agency heads alleging new funding conditions
violated Administrative Procedure Act (APA)
as contrary to the Constitution, as in excess
of statutory authority, and as arbitrary and
capricious agency action; the contested funding
conditions were not congressionally authorized,

[34]

[35]

[36]

nor did the funding conditions merely seek
compliance with federal law, defendants did
not have legitimate interest in ensuring that
funds were spent pursuant to conditions that
were likely imposed in violation of APA and/
or the Constitution, and plaintiffs could not be
adequately compensated for the devastation that
would result from loss of the federal funding.

U.S. Const. art. 1, § 7, cl. 2; F:IS US.CA. §
706(2)(B, C).

2 Cases that cite this headnote

Injunction &= Injunctions against government
entities in general

Where the government is a party, the two
final preliminary injunction factors, balance of
equities and public interest, merge.

1 Case that cites this headnote

Federal Courts @= Injunction and temporary
restraining order cases

District court would decline request of
Department of Health and Human Services
(HHS), Department of Housing and
Urban Development (HUD), Department of
Transportation (DOT), other agencies, and
agency heads for stay pending appeal in action
by counties and cities alleging new funding
conditions imposed by agencies on grants
violated Administrative Procedure Act (APA)
as contrary to the Constitution, as in excess
of statutory authority, and as arbitrary and
capricious agency action; defendants did not
meet standard for a stay, and they did not argue,
let alone demonstrate, that they would suffer
any material harm from the injunction issued
by district court barring them from applying
unlawful funding conditions on grants. U.S.

Const. art. 1, § 7, cl. 2; 95 US.C.A. § 706(2)
(B, C).

Injunction &= Particular cases

District court would decline request of
Department of Health and Human Services
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(HHS), Department of Housing and
Urban Development (HUD), Department of
Transportation (DOT), other agencies, and
agency heads for posting of bond as security
for damages that could result from wrongfully
granted injunction in action by counties and
cities alleging new funding conditions violated
Administrative Procedure Act (APA) as contrary
to the Constitution, as in excess of statutory
authority, and as arbitrary and capricious agency
action; there was no realistic likelihood of harm
to defendants from enjoining their conduct. U.S.

Const. art. 1, § 7, cl. 2; F:|5 U.S.C.A. § 706(2)
(B, C); Fed. R. Civ. P. 65(c).

[37] Injunction &= Discretion of court
Injunction &= Amount

Despite the seemingly mandatory language,
Federal Rule of Civil Procedure governing
injunctions invests a district court with discretion
as to the amount of security required, if any. Fed.
R. Civ. P. 65(¢c).
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Martin Luther King, Jr. County v. Turner, 798 F.Supp.3d 1224 (2025)

Barbara Jacobs Rothstein, United States District Court Judge

*1235 1. INTRODUCTION

Congress, as the branch of government constitutionally
entrusted with the power of the purse, has long made critical
investments in programs to end homelessness, strengthen
communities, and improve local infrastructure. These budget
decisions are not mere technical exercises, they reflect
difficult judgments (and compromises) about how best to
allocate our nation's resources. Every dollar allocated is a
deliberate decision on how to serve the public good. And
under the constitution, it is Congress—not the President
—that has the authority to make those judgments. Yet
that is precisely what the Plaintiffs in this case allege
the current administration has attempted to override. They
contend that the Trump Administration unlawfully seeks
to impose hotly contested political conditions on funds
that Congress has already appropriated—substituting the
Executive's preferences for the will of Congress, in clear
defiance of constitutional limits.

On June 3, 2025, this Court enjoined Defendants U.S.
Department of Housing and Urban Development (“HUD”)
and U.S. Department of Transportation (“DOT”) from
imposing unlawful funding conditions on an estimated $4
billion in HUD Continuum of Care Program (“CoC”) and
DOT grants that had been awarded to the then Plaintiffs—
at the time 31 local governments and agencies—to support
vital programs across the country, including homelessness
prevention and transportation infrastructure. This Court
determined that those Plaintiffs are likely to succeed on the
merits of their claims that Defendants’ actions violated the

Administrative Procedure Act (“APA”), F:|5 US.C.§ 551 et
seq., as contrary to the constitution and in excess of statutory
authority, and arbitrary and capricious.

On July 10, 2025, Plaintiffs filed an amended complaint
in which they added approximately 30 additional local
governments and agencies as plaintiffs and the U.S.
Department of Health and Human Services (“HHS”) as a
defendant. Currently before the Court is Plaintiffs’ Third
Motion for Preliminary Injunction. Dkt. No. 186. Plaintiffs
allege that not only is *1236 HUD attempting to impose the
same unlawful funding conditions that this Court previously
enjoined on CoC grants awarded to some of the newly
added Plaintiffs, but it is attempting to impose the funding
conditions on all HUD grants, regardless of whether they
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are CoC grants. Plaintiffs further claim that DOT is also
attempting to impose the same previously enjoined funding
conditions on grants awarded to some of the newly added
Plaintiffs. Lastly, Plaintiffs allege that HHS has begun
imposing substantially similar unlawful funding conditions
on its grants. Plaintiffs assert that Defendants’ actions
threaten more than $12 billion in funding that is needed
to support essential and life-sustaining programs in their
communities and seek a preliminary injunction extending the
relief that this Court previously granted in June 2025 to the
newly added Plaintiffs that have CoC and/or DOT grants,
barring HHS from applying the unlawful funding conditions
on its grants, and barring HUD from doing the same as to all
of its grant programs.

Having reviewed the briefs and exhibits filed in support of
and in opposition to the motion, the record of the case, and
the relevant legal authority, the Court will grant the motion.
The reasoning for the Court's decision follows.

II. PROCEDURAL HISTORY

This case started on May 2, 2025 when Martin Luther
King, Jr. County (“King County”), Pierce County, Snohomish
County, City and County of San Francisco (“San Francisco™),
Santa Clara County, Boston, Columbus, and New York
City (collectively, “the Original Plaintiffs”) sued HUD,
DOT, and the Federal Transit Administration (“FTA”), as
well as the agencies’ heads in their official capacities,
challenging the imposition of new funding conditions on
grants that the Original Plaintiffs had been conditionally

awarded for fiscal year 2024. ! Dkt. 1. Seven of the Original
Plaintiffs (excluding Columbus) then moved for a temporary
restraining order (“TRO”) on May 5, 2025. The Court held
a hearing and granted their motion two days later. Dkt.
Nos. 5, 51-52. At the conclusion of the TRO hearing, the
Original Plaintiffs stated their intent to move for a preliminary
injunction on the same issues subject to the TRO, which was
set to expire fourteen days later. Dkt. No. 53. The Court
ordered briefing and on May 21, 2025, held a hearing on the
motion for a preliminary injunction. /d.; Dkt. No. 73. At the
conclusion of that hearing, the Court determined that good
cause existed to extend the TRO by another fourteen days, to
June 4, 2025, and stated that it would issue a written decision
on the motion for preliminary injunction by that date. Dkt.
No. 73.
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[1] Later that day the Original Plaintiffs filed an amended
complaint adding 23 local governments and agencies as
Plaintiffs, as well as the Federal Highway Administration
(“FHWA?”), the Federal Aviation Administration (“FAA”),
the Federal Railroad Administration (“FRA”), and the

component heads in their official capacities, as Defendants. 2
Dkt. No. 71. The 23 *1237 newly added Plaintiffs brought
the same claims and challenged the same funding conditions
as the Original Plaintiffs. Dkt. 71. They also sought a TRO
and preliminary injunction, which the Court granted. Dkt.
Nos. 72, 152. Defendants appealed the preliminary injunction
order to the U.S. Court of Appeals for the Ninth Circuit, where

the appeal remains pending. 3 Dkt. No. 173.

On July 10, 2025, Plaintiffs filed a second amended complaint
adding another 29 local governments and agencies as

plaintiffs.4 Dkt. No. 184. Plaintiffs continue to *1238
challenge the HUD and DOT funding conditions as
before, but now have added HUD grants outside the CoC
program, and have brought new claims against HHS and
its agencies, including the Administration for Children
and Families (“ACF”), Health Resources and Services
Administration (“HRSA”), National Institutes of Health
(“NIH”), Substance Abuse and Mental Health Services
Administration (“SAMHSA”), and the Centers for Disease
Control and Prevention (“CDC”). As before, Plaintiffs seek
a preliminary injunction enjoining the imposition of the new
funding conditions on their federal grants.

The new Plaintiffs challenging the imposition of the new
funding conditions on HUD CoC grants are Alameda County,
Albuquerque, Baltimore, Columbus, Dane County, Hennepin
County, Milwaukee, Multnomah County, Oakland, Petaluma,
Ramsey County, San Mateo County, and Sonoma County
(collectively, “the New CoC Plaintiffs”).

The new Plaintiffs challenging the imposition of the new
funding conditions on DOT grants are Alameda County,
Albuquerque, Baltimore, Bellevue, Bellingham, Bremerton,
Cambridge, Dane County, Eugene, Healdsburg, Hennepin
County, Kitsap County, Los Angeles, Milwaukee, Milwaukee
County, Multnomah County, Oakland, Pacifica, Pasadena,
Petaluma, PSRC, Ramsey County, Rochester, Rohnert Park,
San Diego, San Mateo County, Santa Rosa, SCTA, and
Watsonville (collectively, “the New DOT Plaintifts”).

The Plaintiffs challenging the new funding conditions on

non-CoC HUD grants are King County, Pierce County,
Snohomish County, Boston, Columbus, San Francisco,
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Santa Clara, NYC, Bend Cambridge, Chicago, Culver City,
Minneapolis, Nashville, Pasadena, Pima County, Pittsburgh,
Portland, San Jose, Santa Monica, Tucson, King County
RHA, Santa Monica HA, Alameda County, Albuquerque,
Baltimore, Bellevue, Bellingham, Bremerton, Dane County,
Eugene, Hennepin County, Kitsap County, Los Angeles,
Milwaukee, Multnomah County, Oakland, Petaluma, Ramsey
County, Rochester, San Diego, San Mateo County, Santa
Rosa, Sonoma County, Watsonville, CCHA, and SCCDC
(collectively, “the Non-CoC HUD Plaintiffs”).

Lastly, the Plaintiffs challenging the HHS grants are Alameda
County, Baltimore, Boston, Cambridge, Chicago, Columbus,
Dane County, Denver, Eugene, Hennepin County, King
County, Milwaukee, Minneapolis, Multnomah County, NYC,
Oakland, Pacifica, Pierce County, Pima County, Ramsey
County, Rochester, San Francisco, Santa Clara, San Mateo
County, Snohomish County, and Wilsonville (collectively,

“the HHS Plaintiffs”). >

III. FACTUAL BACKGROUND °

As stated above, initially this lawsuit concerned the allocation
of congressionally appropriated federal funds through HUD
and DOT grant programs, and several DOT operating
administrations. Originally the lawsuit concerned only HUD
grants through its CoC program, but with the second
amended complaint, while Plaintiffs still challenge the
funding conditions on the CoC grants (as well as DOT
grants), they now object to funding conditions that HUD
seeks to impose on all of its grants. In addition, the lawsuit
has expanded to include grants administered by HHS and
several of its operating administrations, *1239 including
ACF, HRSA, NIH, SAMHSA, and the CDC.

A. HUD CoC and DOT Grants
HUD administers the CoC program with funds appropriated
by Congress through the McKinney-Vento Homeless

Assistance Act, F:|42 U.S.C. § 11301(b)(2)—(3). The CoC
program is designed to assist individuals and families
experiencing homelessness by providing services to help
such individuals move into transitional and permanent
housing, with the goal of long-term stability. Congress
established DOT in 1966 “to assure the coordinated, effective
administration of the transportation programs of the Federal
Government” and has established by statute a wide variety of
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grant programs that provide federal funds to state and local
governments for public transit services. See Department of
Transportation Act, Pub. L. No. 89-670, 80 Stat. 931 (1966).

1. The Funding Conditions on
HUD CoC and DOT Grants

In the first two motions for a preliminary injunction,
Plaintiffs charged HUD and DOT with imposing funding
conditions that are not authorized by statute on HUD CoC
and DOT grants and are therefore unlawful. Plaintiffs argued
that the new funding conditions sought to coerce grant
recipients dependent on federal funding into implementing
the Trump Administration's policy agenda. Specifically,
Plaintiffs objected to the following six conditions with respect
to the CoC grants:

A. The recipient “shall not use grant funds to

promote ‘gender ideology,” as defined in F]E.O.
14168 Defending Women from Gender Ideology
Extremism and Restoring Biological Truth to the Federal
Government”;

B. The recipient “agrees that its compliance in all respects
with all applicable Federal anti-discrimination laws is
material to the U.S. Government's payment decisions

for purposes of [the False Claims Act, F:|31 US.C. §
3729(b)(4)]7;

C. The recipient “certifies that it does not operate any
programs that violate any applicable Federal anti-
discrimination laws, including Title VI of the Civil
Rights Act of 1964”;

D. The recipient “shall not use any Grant Funds to fund

or promote elective abortions, as required by F]E.O.
14182, Enforcing the Hyde Amendment”;

E. “No state or unit of general local government that
receives funding under this grant may use that funding
in a manner that by design or effect facilitates the
subsidization or promotion of illegal immigration or
abets policies that seek to shield illegal aliens from
deportation”; and

F. “Subject to the exceptions provided by [the Personal
Responsibility and Work Opportunity Reconciliation
Act of 1996 (“PRWORA”)], the recipient must use

SAVE, or an equivalent verification system approved
by the Federal government, to prevent any Federal
public benefit from being provided to an ineligible alien
who entered the United States illegally or is otherwise
unlawfully present in the United States.”

Dkt. No. 11 (“McSpadden Decl.”), Ex. A at 3. And Plaintiffs
objected to the following three conditions with respect to the
DOT grants:

A. “Pursuant to section (3)(b)(iv)(A), F]Executive Order
14173, Ending Illegal Discrimination and Restoring
Merit-Based Opportunity, the Recipient agrees that its
compliance in all respects with all applicable Federal
anti-discrimination laws is material to the government's
payment *1240 decisions for purposes of [the False

Claims Act, 931 U.S.C. § 3729(b)(4)]’;

B. “Pursuant to section (3)(b)(iv)(B), F]Executive
Order
Restoring Merit-Based Opportunity, by entering into this

14173, Ending Illegal Discrimination and

Agreement, Recipient certifies that it does not operate
any programs promoting diversity, equity, and inclusion
(DEI) initiatives that violate any applicable Federal anti-
discrimination laws”’; and

C. “[T]he Recipient will cooperate with Federal officials
in the enforcement of Federal law, including cooperating
with and not impeding U.S. Immigration and Customs
Enforcement (ICE) and other Federal offices and
components of the Department of Homeland Security in
the enforcement of Federal immigration law.”

Dkt. No. 71 at 9 164, 172. In addition, the new funding
conditions also required recipients to comply with all
executive orders. McSpadden Decl., Ex. A at 1, § 5; Dkt. No.
71 at 9 168, 170.

Plaintiffs challenged Defendants’ imposition of the foregoing
conditions on the grants, arguing that the conditions are
unconstitutional, violate the APA, and exceed statutory
authority. They further argued that they would be irreparably
harmed if the conditions were imposed on the grants and
sought injunctive relief from this Court.

2. This Court Grants Injunctive Relief to Plaintiffs
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This Court determined that Plaintiffs were entitled to a
preliminary injunction because they satisfied the F]Winter

factors. Dkt. No. 169 at 30 (citing F]Winter v. Nat. Res. Def.
Council, Inc., 555 U.S. 7, 22, 129 S.Ct. 365, 172 L.Ed.2d
249 (2008)). Plaintiffs established that they are likely to
succeed on the merits of their APA claim because Defendants’
actions are contrary to the constitution, in excess of statutory
authority, and arbitrary and capricious. /d. at 30-38. Plaintiffs
also demonstrated that they were likely to suffer irreparable
harm in the absence of preliminary injunctive relief and that
the balance of equities weighed in favor of Plaintiffs. /d.
at 39-45. Therefore, among other relief, the Court enjoined
Defendants from:

(1) imposing or enforcing the new funding conditions, as
defined in Plaintiffs’ motions for preliminary injunction, or
any materially similar terms or conditions with respect to
any HUD CoC or DOT funds awarded to Plaintiffs;

(2) with respect to Plaintiffs, rescinding, withholding,
cancelling, or otherwise not processing any HUD CoC
and/or DOT Agreements, or pausing, freezing, impeding,
blocking, cancelling, terminating, delaying, withholding,
or conditioning HUD CoC and/or DOT funds, based on
such terms or conditions, including without limitation
failing or refusing to process and otherwise implement
grants signed with changes or other objection to conditions
enjoined by this preliminary injunction;

(3) requiring Plaintiffs to make any “certification” or other
representation related to compliance with such terms or
conditions; or

(4) refusing to issue, process, or sign HUD CoC and/or
DOT Agreements based on Plaintiffs’ participation in this
lawsuit.

Id. at 46-48.

3. New HUD CoC and DOT Plaintiffs

Plaintiffs allege that despite this Court enjoining Defendants
from imposing the unlawful funding conditions on the
Original Plaintiffs’ HUD CoC grants, Defendants are
attempting to impose the conditions on CoC grants awarded
to Alameda County, Albuquerque, Baltimore, Dane County,
*1241 Hennepin County, Milwaukee, Multnomah County,
Oakland, Petaluma, Ramsey County, San Mateo County, and
Sonoma County—the New CoC Plaintiffs. Dkt. No. 184 at

292-293. According to Plaintiffs, the CoC grants will allow
the New CoC Plaintiffs “to continue homelessness assistance
programs, ensuring [their] ability to serve their residents so
they [will] not experience a sudden drop off in the availability
of housing services, permanent and transitional housing, and
other assistance.” Id. at 9 300. Plaintiffs further allege that
in reliance on the awards, many of the New CoC Plaintiffs
“already notified service providers of forthcoming funding
and/or contracted with service providers for homelessness
assistance services.” Id. at § 301.

In addition, Plaintiffs allege that Defendants also continue
to impose the funding conditions on DOT grants
awarded to Alameda County, Albuquerque, Baltimore,
Bellevue, Bellingham, Bremerton, Cambridge, Dane County,
Eugene, Healdsburg, Hennepin County, Kitsap County,
Los Angeles, Milwaukee, Milwaukee County, Multnomah
County, Oakland, Pacifica, Pasadena, Petaluma, PSRC,
Ramsey County, Rochester, Rohnert Park, San Diego, San
Mateo County, Santa Rosa, SCTA, and Watsonville—the
New DOT Plaintiffs. According to Plaintiffs, each of the New
DOT Plaintiffs “previously received, currently receive, or are
otherwise eligible to receive DOT grants, directly and/or on
a pass-through basis.” Id. at 9 391. Plaintiffs further allege
that each of the New DOT Plaintiffs rely on the DOT grants
to undertake transportation-related projects for the benefit of
their communities.

Plaintiffs claim that “[t]he grant conditions that Defendants
seek to impose leave [the New CoC and DOT] Plaintiffs
with the Hobson's choice of accepting illegal conditions
that are without authority, contrary to the Constitution, and
accompanied by the poison pill of heightened risk of FCA
claims or forgoing the benefit of grant funds—paid for (at
least partially) through local federal taxes—that are necessary
for crucial local services.” Id. at § 623. Finally, Plaintiffs
assert that loss of these grant funds would result in loss of
billions of dollars in funding for critical services and projects
for the New CoC and DOT Plaintiffs, destabilizing their
communities. /d. at ] 625-627. Plaintiffs request that this
Court extend its injunction against Defendants to the New
CoC and DOT Plaintiffs’ grants.

B. Non-CoC HUD Grants
Plaintiffs allege that in addition to CoC grants, many of
them receive or are otherwise eligible to receive non-
CoC HUD grants—the Non-CoC HUD Plaintiffs. These
grants include congressionally appropriated funding for
homelessness assistance, affordable housing, community
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development programs, and other services that benefit
the Non-CoC HUD Plaintiffs’ communities, including the
Community Development Block Grant (“CDBG”) program,

F:|42 US.C. §§ 5303—F:|06; the Emergency Solutions
Grant (“ESG”) program, which funds emergency shelters
and homelessness services, id. §§ 11371-78; the Home
Investment Partnerships (“HOME”) program, which supports
affordable housing, id. §§ 12741-56; and the Housing
Opportunities for Persons with AIDS (“HOPWA?”) program,
id. §§ 12901-12. Dkt. No. 184 at 9 302-358.

Plaintiffs allege, and Defendants do not dispute, that HUD
seeks to impose on al/l HUD grants substantially similar
funding conditions to those that this Court previously
enjoined. As evidence of this, Plaintiffs point to the fact that
in April 2025, HUD amended its General Administrative,
National, and Departmental Policy Requirements *1242 and
Terms (the “HUD Policy Terms”) that sets forth the “various
laws and policies that may apply to recipients of”” HUD grant
awards. Dkt. No. 184 at § 516. The amended HUD Policy
Terms list President Trump's executive orders among the
“laws and policies that may apply” to HUD grants as well
as language materially the same as the previously enjoined
funding conditions. /d. at § 520.

In addition, Plaintiffs note that in May 2025, HUD
amended its standard Applicant and Recipient Assurances
and Certifications (“the HUD Certifications”) to require
applicants to certify that they “[w]ill not use Federal funding
to promote diversity, equity, and inclusion (DEI) mandates,
policies, programs, or activities that violate any applicable
Federal antidiscrimination laws.” Dkt. No. 271, Amaral
Decl., Ex. B; Dkt. No. 184 at 4 522. Local governments and
agencies must submit the HUD Certifications with certain
consolidated plans and/or action plans annually as a condition
to receiving CDBG, ESG, HOME, and HOPWA formula
funding.

Lastly, on June 5, 2025, HUD's Office of Community
Planning and Development (“CPD”), which administers the
CoC, CDBG, ESG, HOME, and HOPWA programs, issued
a letter announcing HUD's decision to impose on all CPD
formula grants funding conditions substantially similar to
the previously enjoined funding conditions. Dkt. No. 184
at 9 524-525. These funding conditions include requiring
recipients to certify that they: (1) “shall not use grant funds

EREE)

to promote ‘gender ideology,” ” (2) will not “use any grant
funds to fund or promote elective abortions,” (3) will “use

SAVE, or an equivalent verification system approved by the
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Federal government, to prevent any Federal public benefit
from being provided to an ineligible alien who entered the
United States illegally or is otherwise unlawfully present in
the United States,” and (4) agree that they will not use funding
to “subsidiz[e] or promot[e] ... illegal immigration or [to] seek
to shield illegal aliens from deportation.” Id. at 4§ 527-533.

Plaintiffs claim that HUD has already notified at least
three Non-CoC HUD Plaintiffs that their consolidated/
action plans violate the newly imposed funding conditions.
For instance, HUD threatened to disapprove Petaluma's
2025 Consolidated Action Plan for CDBG funds because
it allegedly violated the DEI, gender ideology, and
immigration funding conditions by including references to
“equity,
non-conforming,” and “undocumented individuals.” Dkt. No.
244, Cochran Decl.,, Ex. B. Bellevue and King County
received similar notices. Dkt. No. 195, Esparza Decl., Ex.
A; Dkt. No. 222, Third Supp. Marshall Decl., Ex. B. HUD
gave Petaluma, Bellevue, and King County less than 48 hours

2 ERINT3

environmental justice,” “transgender or gender

to remedy the purported violations by scrubbing their plans
of the offending language. /d.; Cochran Decl. at q 12. King
County's plan was subsequently disapproved. Dkt. No. 223,
Holcomb Decl., Ex. A.

Plaintiffs further allege that the Non-CoC HUD Plaintiffs
face immediate and irreparable harm from imposition of the
funding conditions. Several Non-CoC HUD Plaintiffs face a
deadline of Saturday, August 16,2025 to submit consolidated/
action plans to HUD or forfeit the formula grant funding. Dkt.
No. 186 at 1; Dkt. No. 184 at g 623. Plaintiffs assert that
loss of this funding would disrupt the lives of the Non-CoC
HUD Plaintiffs’ most vulnerable residents, likely leading to
evictions and increased homelessness and further straining
local resources. According to Plaintiffs, even a temporary
loss of funding would set back efforts to create and preserve
affordable housing, ameliorate homelessness, and house low-
income individuals living with HIV/AIDS. Dkt. No. 184
at § 625. *1243 Plaintiffs request that this Court enjoin
Defendants from imposing the new funding conditions on the
Non-CoC HUD Plaintiffs’ grants.

C. HHS Grants
HHS administers both competitive grant programs and
formula and block grant programs that provide funds to
local governments to enhance the health and well-being
of their communities. In administering grant programs,
HHS often acts through its operating divisions and
agencies. For instance, ACF administers discretionary and
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formula grants to support programs that serve children
and families. HRSA awards a variety of competitive and
formula grants including Primary Care/Health Centers,
Health Workforce Training, HIV/AIDS, Organ Donation,
Maternal and Child Health, Rural Health, the Health
Center Program, and the Ryan White HIV/AIDS program.
SAMHSA administers both competitive, discretionary grant
programs and noncompetitive formula grant programs to
fund substance use and mental health services to advance
the behavioral health and improve the lives of those living
with mental and substance use disorders. The CDC provides
funding to support public health systems and activities by
local and state governments. It supports programs such
as HIV/AIDS, Viral Hepatitis, STI, and TB Prevention;
Chronic Disease Prevention and Health Promotion; Public
Health Preparedness and Response; and Injury Prevention
and Control.

Congress annually appropriates funding for these HHS
grant programs, setting forth priorities and directives
to the Secretary of HHS with respect to the funding.
Examples of such appropriation legislation are: Consolidated
Appropriations Act, 2021, Pub. L. 116-260, 134 Stat.
1523-28, 1567-98; Consolidated Appropriations Act, 2022,
Pub. L. 117-103, 136 Stat. 397-402, 441-74; Consolidated
Appropriations  Act, 2023, Pub. L. 117-328, 136 Stat.
4808-13, 4854-87; Consolidated Appropriations Act, 2024,
Pub. L. 118-42, 138 Stat. 27277, 397-419.

Plaintiffs allege that the HHS Plaintiffs have received,
currently receive, or are otherwise eligible to receive federal
grants administered by ACF, HRSA, SAMHSA, and CDC,
among others. Collectively, HHS Plaintiffs rely on over
$2 billion in appropriated federal funds from HHS grant
programs which support essential health programs and
services in the HHS Plaintiffs’ communities, such as child
welfare assistance, adoption and foster care services, and
healthcare for low-income individuals and those living with
HIV/AIDS. Dkt. No. 184 at 4§ 475.

Plaintiffs claim that like HUD and DOT, HHS has begun
attaching unlawful funding conditions to HHS grants that
are substantially similar to those that this Court previously
enjoined, including by updating HHS's Grants Policy
Statement in April 2025 (“the 2025 HHS GPS”) to provide:

[R]ecipients must comply with all applicable Federal anti-
discrimination laws material to the government's payment
decisions for purposes of 31 U.S.C. § 372(b)(4).

(1) Definitions. As used in this clause —
(a) DEI means “diversity, equity, and inclusion.”

(b) DEIA means “diversity, equity, inclusion, and
accessibility.”

(¢) Discriminatory equity ideology has the meaning set

forth in Section 2(b) of F]Executive Order 14190 of
January 29, 2025.

By accepting the grant award, recipients are certifying
that ... [t]hey do not, and will not during the term of this
financial *1244 assistance award, operate any programs
that advance or promote DEI, DEIA, or discriminatory
equity ideology in violation of Federal anti-discrimination
laws.

Dkt. No. 184 at § 606.

Plaintiffs further alleged that in addition to these agency-wide
changes, several HHS operating divisions and agencies have
issued their own general terms and conditions incorporating
the 2025 HHS GPS. For instance, ACF updated its Standard
Terms and Conditions that apply to both discretionary and
non-discretionary awards, to add a certification that states:

For new awards made on or after May 8, 2025, the
following is effective immediately:

Recipients must comply with all applicable Federal anti-
discrimination laws material to the government's payment
decisions for purposes of [the FCA].

(1) Definitions. As used in this clause —
(a) DEI means “diversity, equity, and inclusion.”

(b) DEIA means “diversity, equity, inclusion, and
accessibility.”

(¢) Discriminatory equity ideology has the meaning set

forth in Section 2(b) of F]Executive Order 14190 of
January 29, 2025.

(e) Federal anti-discrimination laws means Federal
civil rights law that protect individual Americans from
discrimination on the basis of race, color, sex, religion,
and national origin.
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(2) Grant award certification.

(a) By accepting the grant award, recipients are
certifying that:

(1) They do not, and will not during the term of this
financial assistance award, operate any programs that
advance or promote the following in violation of Federal
anti-discrimination laws: DEI, DEIA, or discriminatory
equity ideology.

Id. at 9 609. %

Likewise, HRSA issued updated general terms and conditions
applicable to all active awards. The revised HRSA terms and
conditions incorporate the 2025 HHS GPS and also contain
the following new provision:

By accepting this award, including the obligation,
expenditure, or drawdown of award funds, recipients,
whose programs, are covered by Title IX certify as follows:

* Recipient is compliant with Title IX of the Education

Amendments of 1972, as amended, F:|20 U.S.C. §§
1681 et seq., including the requirements set forth in

Presidential F]Executive Order 14168 titled Defending
Women From Gender Ideology Extremism and
Restoring Biological Truth to the Federal Government,

and Title VI of the Civil Rights Act of 1964, F:|42
U.S.C. §§ 2000d et seq., and Recipient will remain
compliant for the duration of the Agreement.

* The above requirements are conditions of payment that
go to the essence *1245 of the Agreement and are
therefore material terms of the Agreement.

e Payments under the Agreement are predicated on
compliance with the above requirements, and therefore
Recipient is not eligible for funding under the
Agreement or to retain any funding under the Agreement
absent compliance with the above requirements.

» Recipient acknowledges that this certification reflects
a change in the government's position regarding the
materiality of the foregoing requirements and therefore
any prior payment of similar claims does not reflect
the materiality of the foregoing requirements to this
Agreement.

* Recipient acknowledges that a knowing false statement
relating to Recipient's compliance with the above
requirements and/or eligibility for the Agreement may
subject Recipient to liability under the False Claims Act,

F:|31 U.S.C. § 3729, and/or criminal liability, including
under 18 U.S.C. §§ 287 andFJIOOI.

Dkt. No. 184 at 9 611. Plaintiffs allege that SAMHSA and
the CDC have also updated their terms to contain funding
conditions that require recipients not to promote gender
ideology. Id. at 99 607-08.

Plaintiffs argue that foregoing funding conditions are
unconstitutional, violate the APA, exceed statutory authority,
and are President Trump's attempt to coerce grant recipients
that rely on federal funds into implementing his political
agenda. According to Plaintiffs, withholding “HHS grants
from the HHS Plaintiffs would threaten or eliminate critical
individual and public health services for millions of residents.
Loss of funding could decimate public health budgets and
cause residents, including those most vulnerable, to lose
access to meals, medical care, housing and lifesaving social
safety net services. Loss of funding could also devastate local
public health and child welfare agencies, who may be forced
to conduct significant layoffs and operational reductions.” /d.
at 9 628. Therefore, Plaintiffs request that this Court enjoin
HHS and/or its operating agencies from imposing the new
funding conditions on the HHS Plaintiffs’ grants.

IV. DISCUSSION

A. Legal Standard
21 31 14 [5]
of equitable discretion and is “an extraordinary remedy
that may only be awarded upon a clear showing that the

plaintiff is entitled to such relief.” F:l Winter v. Nat. Res. Def.
Council, Inc., 555 U.S. 7,22, 129 S.Ct. 365, 172 L.Ed.2d 249
(2008). “A plaintiff seeking preliminary injunctive relief must
establish that [it] is likely to succeed on the merits, that [it] is
likely to suffer irreparable harm in the absence of preliminary
relief, that the balance of equities tips in [its] favor, and that an

injunction is in the public interest.” F]ld. at20, 129 S.Ct. 365.
Alternatively, an injunction may issue where “the likelihood
of success is such that serious questions going to the merits
were raised and the balance of hardships tips sharply in
[the plaintiff's] favor,” provided that the plaintiff can also
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demonstrate the other two F]Winter factors. F]All. for the
Wild Rockies v. Cottrell, 632 F.3d 1127, 1131-32 (9th Cir.
2011) (citation and internal quotation marks omitted). Under
either standard, Plaintiffs bear the burden of making a clear
showing that they are entitled to this extraordinary remedy.

F]Earth Island Inst. v. Carlton, 626 F.3d 462, 469 (9th Cir.
2010). The most important F] Winter factor is likelihood of

success on the merits. See F]Disney Enters., Inc. v. VidAngel,
Inc., 869 F.3d 848, 856 (9th Cir. 2017).

*1246 B. Plaintiffs’ Claims Are Reviewable under
the APA

[71 [8] As they did when they opposed Plaintiffs’ first two

motions for a preliminary injunction, Defendants argue that
Plaintiffs’ claims are not reviewable by this Court because
the actions at issue are committed to the agencies’ discretion.
While “the APA establishes a basic presumption of judicial
review for one suffering legal wrong because of agency
action, that presumption can be rebutted by a showing that ...
the agency action is committed to agency discretion by

law.” F]Dep't of Homeland Sec. v. Regents of the Univ. of

California, 591 U.S. 1, 140 S. Ct. 1891, 1905, 207 L.Ed.2d

353 (2020) (cleaned up); F:|5 U.S.C. § 701(a)(2). Where that
is the case, courts have no authority to review or set aside the
agency's action.

[9] [10] However, as this Court previously concluded,

this exception to the “basic presumption of judicial review”
does not apply in this case. Agency action is committed
to agency discretion only in those “rare instances where
statutes are drawn in such broad terms that in a given case
there is no law to apply, thereby leaving the court with no
meaningful standard against which to judge the agency's

exercise of discretion.” F]ASSE Int'l, Inc. v. Kerry, 803 F.3d

1059, 1068 (9th Cir. 2015); F]Texas v. United States, 809
F.3d 134, 168 (5th Cir. 2015), as revised (Nov. 25, 2015).
Once again, Defendants have failed to demonstrate that the
contested conditions fall within “[t]his limited category of

unreviewable actions.” F]Regents, 140 S. Ct. at 1905 (citing

F]Weyerhaeuser Co. v. United States Fish and Wildlife
Serv., 586 U.S. 9, 139 S. Ct. 361, 370, 202 L.Ed.2d 269

(2018)). As before, Defendants rely on F]Lincoln v. Vigil,
508 U.S. 182, 113 S.Ct. 2024, 124 L.Ed.2d 101 (1993) for
the principle that an agency's decision to cancel a program is

unreviewable because how to allocate funds ““ ‘from a lump-
sum appropriation’ is an ‘administrative decision traditionally
regarded as committed to agency discretion.” ”” Dkt. No. 334

at 11 (citing F:|508 U.S. at 192, 113 S.Ct. 2024). This Court

previously concluded that the agency action in F]Lincoln
differed materially from the actions at issue in this case,
namely that the funds at issue in this case are not appropriate

in undifferentiated “lump sums” as they were in F]Lincoln.
Dkt. No. 169 at 28. Rather, the grants at issue here “abound
with specific directives” that provide substantial guidance
as to how the agencies’ discretion should be exercised in
implementing these programs. /d. at 28-29. Defendants ignore
entirely this Court's previous conclusion, and the Court once
again concludes that Plaintiffs’ claims do not involve the
“narrow category” of agency actions that are unreviewable
under the APA.

C. Plaintiffs Are Likely to Succeed on the Merits of

Their APA Claims
The Court has already determined that Defendants’ attempt
to impose the challenged funding conditions on the CoC and
DOT grants violated the APA. See generally Dkt. No. 169.
Defendants present no argument as to why this conclusion
should not apply equally to the New CoC and DOT Plaintiffs;
thus, the Court concludes that the New CoC and DOT
Plaintiffs are also likely to succeed on the merits of their
APA claim and focuses the remainder of its analysis on the
Defendants’ actions with respect to the non-CoC HUD and
HHS grants.

[11] The APA broadly “sets forth the procedures by which
federal agencies are accountable to the public and their

actions subject to review by the courts.” F]Regents, 140

S. Ct. at 1905 (quoting F]Franklin v. Massachusetts,
505 U.S. 788, 796, 112 S.Ct. 2767, 120 L.Ed.2d 636
(1992)). Under *1247 the APA, agencies must “engage
in reasoned decisionmaking,” and courts are empowered to
... found to be
(A) arbitrary, capricious, an abuse of discretion, or otherwise

“hold unlawful and set aside agency action

not in accordance with law; (B) contrary to constitutional
right; [or] (C) in excess of statutory jurisdiction, authority, or

limitations, or short of statutory right.” F:|5 U.S.C. § 706(2).
As stated above, Plaintiffs challenge Defendants’ actions as
“contrary to constitutional right” and “in excess of statutory
authority,” and as arbitrary and capricious. See Dkt. No. 184,
Counts 5, 6, and 7, 9 670-703.
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Martin Luther King, Jr. County v. Turner, 798 F.Supp.3d 1224 (2025)

1. Defendants’ Actions Violate the APA as
Contrary to the Constitution and in Excess
of Statutory Authority (Counts 6 & 7)

(a) Separation of Powers Doctrine

[12] Under the APA, a court may set aside an agency action
that is “contrary to constitutional right, power, privilege, or
immunity” or “in excess of statutory jurisdiction, authority,

or limitations, or short of statutory right.” F:|5 US.C. §
706(2)(B), (C). Plaintiffs challenge Defendants’ conditions
as both contrary to the Constitution's Separation of Powers
doctrine and in excess of any authority conferred by Congress.
Dkt. No. 184 at 9 690-703. As with this Court's prior
order enjoining Defendants’ actions, because the Separation
of Powers doctrine and the APA's “in excess of statutory
authority” standard both turn on the same essential question
—whether the agency acted within the bounds of its authority,
either as conferred by the Constitution or delegated by
Congress—the Court addresses the claims in a single analysis.

(13]
that the “United States Constitution exclusively grants the

[14] The Separation of Powers doctrine recognize

power of the purse to Congress, not the President.” F]City
& Cnty. of San Francisco v. Trump, 897 F.3d 1225, 1231
(9th Cir. 2018) (citing the Appropriations Clause, U.S. Const.
art. I, § 9, cl. 7 (“No Money shall be drawn from the
Treasury, but in Consequence of Appropriations made by
Law.”)). “The [Appropriations] Clause has a ‘fundamental
and comprehensive purpose ... to assure that public funds
will be spent according to the letter of the difficult judgments
reached by Congress as to the common good and not

2 9

according to the individual favor of Government agents.
F]Um'ted States v. McIntosh, 833 F.3d 1163, 1175 (9th Cir.

2016) (quoting F]foice of Pers. Mgmt. v. Richmond, 496
U.S. 414, 427-28, 110 S.Ct. 2465, 2473, 110 L.Ed.2d 387
(1990)).

[15] [16] [17] [18] [19] In contrast, “[t]here i
provision in the Constitution that authorizes the President

to enact, to amend, or to repeal statutes.” F]Clinton V.
City of New York, 524 U.S. 417, 438, 118 S.Ct. 2091, 141
L.Ed.2d 393 (1998). “Aside from the power of veto, the
President is without authority to thwart congressional will
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by canceling appropriations passed by Congress.” F]San
Francisco, 897 F.3d at 1231. Quite the contrary, it is well-
established that an executive agency “literally has no power
to act ... unless and until Congress confers power upon it.”

F]La. Pub. Serv. Comm'n v. FCC, 476 U.S. 355, 374, 106
S.Ct. 1890, 90 L.Ed.2d 369 (1986); see California v. Trump,

379 F. Supp. 3d 928, 941 (N.D. Cal. 2019), aff'd, F:|963
F.3d 926 (9th Cir. 2020). When an agency is charged with
administering a statute, “both [its] power to act and how [it is]

to act [are] authoritatively prescribed by Congress.” F]City
of Arlington v. FCC, 569 U.S. 290, 297, 133 S.Ct. 1863, 185
L.Ed.2d 941 (2013). “Absent congressional authorization,
the Administration may not redistribute or withhold properly
appropriated funds in order to effectuate its own policy

goals.” F]San Francisco, 897 F.3d at 1235.

*1248 Plaintiffs argue that in attempting to condition
disbursement of funds in part on grounds not authorized
by Congress, but rather on Executive Branch policy,
Defendants are acting in violation of the Separation of Powers
principle and “in excess of statutory jurisdiction, authority,

or limitations, or short of statutory right.” F:|5 US.C. §
706(2)(B), (C). Plaintiffs argue that the statutes authorizing
the grants at issue do not confer on Defendants the kind
of authority they are attempting to assert. For the reasons
explained below, and in its June 3, 2025 order, the Court
agrees.

(b) The Non-CoC HUD Funding Conditions

[20]
must be set aside because the statute's underlying the non-
CoC HUD grants do not give HUD the authority to impose
“conditions that prohibit DEI or promotion of ‘gender
ideology’ or ‘elective abortion’ or require participation
in federal immigration enforcement, immigration status
verification, or adherence to EOs unrelated to the grant's
purpose.” Dkt. No. 186 at 9. Defendants counter that they
do have the authority to impose the challenged conditions,
ncqting to HUD regulations that require “federal agencies
[to] incorporate ‘statutory, executive order, other Presidential
directive, or regulatory requirements’ into the terms and
conditions” of HUD grants. Dkt. No. 334 at 8 citing 2 C.F.R.
§ 200.211(c)(1)(i1). However, as this Court noted in rejecting
this argument the first time Defendants raised it, “an agency
regulation cannot create statutory authority; only Congress

19

[21] Plaintiffs contend that the contested conditions
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Martin Luther King, Jr. County v. Turner, 798 F.Supp.3d 1224 (2025)

can do that.” Dkt. No. 169 at 33 (emphasis in original).
Defendants must point to a statutory source that confers the
authority. Without such a source, the agency action violates
the separation of powers principle.

Next Defendants argue that the challenged conditions “merely
require grant recipients to agree to comply with existing
federal laws, like federal antidiscrimination laws” and
“Congress has expressly authorized HUD to require that
grantees comply with federal laws.” Dkt. No. 334 at 8 (citing

F:|42 U.S.C. § 5304(b)(6) (“Any [CDBG] grant ... shall
be made only if the grantee certifies to the satisfaction of
the Secretary that ... the grantee will comply with the other
provisions of this chapter and with other applicable laws.”)).
The problem with Defendants’ argument is that they fail to
acknowledge the evidence in the record that demonstrates
that Defendants interpret federal antidiscrimination laws in
a manner that is inconsistent with well-established legal
precedent. For example, on April 4, 2025, DOT Secretary
Duffy issued a letter “To All Recipients of U.S. Department
of Transportation Funding” in which he stated that “any
policy, program, or activity” that is “designed to achieve
so called ‘diversity, equity, and inclusion,” or ‘DEI[ ]’
goals[ | presumptively violates Federal law” even if the
policy, program, or activity is “described in neutral terms.”
Dkt. No. 6 at 346 (emphasis added). Secretary Duffy's
statement can easily be interpreted to mean that a federal
grant recipient that has a “policy” to accommodate individuals
with disabilities so that those individuals can participate in
an “activity” has “presumptively violate[d] Federal law.”
This, of course, is inconsistent with well-established federal
precedent that requires entities that receive federal funds to
provide reasonable accommodations for qualified individuals
with disabilities so that they can participate in their programs.

See e.g., F]U.S. Dept. of Transp. v. Paralyzed Veterans of

America, 477 U.S. 597, 604, 106 S.Ct. 2705, 91 L.Ed.2d
494 (1986) (“Section 504 prohibits discrimination against
any qualified handicapped individual under ‘any program or
activity receiving Federal financial assistance.” ”); Muir v.
United States Dept. of Homeland Security, 145 F.4th 1359,
1370 (D.C. Cir. 2025) (“Section 504 of the Rehabilitation
*1249 Act prohibits discrimination against disabled persons

by recipients of federal funds.”); F]Ward v. McDonald,
762 F3d 24, 28 (D.C. Cir. 2014) (It is a basic tenet
of the Rehabilitation Act of 1973 “that the government
must take reasonable affirmative steps to accommodate the
handicapped, except where undue hardship would result”).

WESTLAW

Likewise, on May 19, 2025, U.S. Deputy Attorney General
Todd Blanche sent a memorandum to all United States
Attorneys, among others, in which he stated that federal fund
recipients may run afoul of the False Claims Act if they
allow transgender individuals to use bathrooms consistent
with their gender identities (i.e., “allow[ ] men to intrude into
women's bathrooms”). Dkt. No. 65 at 5. Deputy Attorney
General Blanche's statement contradicts the decisions of
multiple appellate courts that have held that federal law
forbids discrimination based on transgender status. See e.g.,

F]Grimm v. Gloucester Cnty. Sch. Bd., 972 F.3d 586, 616—
17 (4th Cir. 2020) (transgender student's exclusion from

bathroom constituted Title IX discrimination); F]A.C. by
M.C. v. Metro. Sch. Dist. of Martinsville, 75 F.4th 760,
769 (7th Cir. 2023) (“[D]iscrimination against transgender
persons is sex discrimination for Title IX purposes ....”).

And as recently as July 29, 2025, U.S. Attorney General Pam
Bondi issued a memorandum titled “Guidance for Recipients
of Federal Funds regarding Unlawful Discrimination” in
which she purports to “clarif[y] the application of federal
antidiscrimination laws to programs or initiatives that may
involve discriminatory practices, including those labeled as
Diversity, Equity, and Inclusion (“DEI”) programs.” Dkt.
No. 331, Ex. A at 1. Among other “clarifications”, Attorney
General Bondi states that the use of “[f]acially neutral criteria
(e.g., ‘cultural competence,” ‘lived experience,” geographic
targeting) that function as proxies for protected characteristics
violate federal law if designed or applied with the intention
of advantaging or disadvantaging individuals based on
protected characteristics.” Id. at 2. This “clarification,”
however, is inconsistent with Supreme Court precedent that
has “consistently declined to find constitutionally suspect”
the adoption of race-neutral criteria “out of a desire ... to
improve racial diversity and inclusion”—even where the
decision-maker was “well aware” the race-neutral criteria

“correlated with race.” F]Coal. for TJ v. Fairfax Cnty.
Sch. Bd., 68 F.4th 864, 885-86 (4th Cir. 2023) (internal
quotation marks and citation omitted) (citing, inter alia,

F]Tex. Dep't of Hous. & Cmty. Affs. v. Inclusive Cmtys.
Project, Inc., 576 U.S. 519, 545, 135 S.Ct. 2507, 192 L.Ed.2d
514 (2015).) Nor does Supreme Court precedent prohibit
the use of diversity statements for the purpose of advancing

racial diversity goals; to the contrary, in F]Students for
Fair Admissions, Inc. v. President & Fellows of Harvard
College, the Court described these goals as “commendable”
and “worthy” (though insufficient to justify race-based
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admissions). F:|600 U.S. 181, 214-15, 230, 143 S.Ct. 2141,
216 L.Ed.2d 857 (2023) (“[N]othing in this opinion should
be construed as prohibiting universities from considering
an applicant's discussion of how race affected his or her
life, be it through discrimination, inspiration, or otherwise.”);

F]Unz'ted States v. Skrmetti, 605 U.S. 495, 145 S. Ct. 1816,
1854, 222 L.Ed.2d 136 (2025) (Thomas, J., concurring)
(suggesting strict scrutiny does not apply to “a university's
decision to credit ‘an applicant's discussion of how race
affected his or her life’ ” simply because it is “inextricably
bound up with” the applicant's race) (cleaned up).

The above demonstrates that Plaintiffs are at the mercy
of Defendants’ interpretation of federal antidiscrimination
laws, regardless of how those laws are interpreted by
the courts. Indeed, this has already *1250 played out
in this case where HUD recently informed King County
that it was rejecting King County's CDBG Consolidated
Plan submission for Program Year 2025 because HUD “is
questioning the accuracy of King County's ... certification
that the [CDBG] funds described in [the plan] will be
administered in conformity with applicable laws, including
Executive Orders.” Dkt. No. 223 at 5-6. Among other reasons
HUD expressed concern was King County's use of words

EENE3

such as “equity,” “migrant,” and “immigrant” throughout the
plan. Id. at 6-8. In order to assuage HUD's concerns, King
County was instructed to replace “all ‘equity’ references”
throughout the plan with “activities and actions that do
not violate any applicable Federal anti-discrimination laws,
including Title VI of the Civil Rights Act of 1964” and to
replace all references to “migrant” and “immigrant” with
“legal/documented migrant/immigrant.” /d. at 8. However, as
Plaintiffs aptly point out, “[n]o case law ... suggests that using
words like ‘equity’ or ‘migrant’ violates any law.” dkt. no.
335 at 3, thus refuting Defendants’ claim that the challenged
funding requirements “merely require grant recipients to
agree to comply with existing federal laws, like federal

antidiscrimination laws,” dkt. no. 334 at 8. ?

[22] Moreover, Defendants’ ability to impose the challenged
conditions on the non-CoC HUD grants is further constrained
by 42 U.S.C. § 12711, which prohibits HUD from “denying
funds made available under [HUD] programs ... based on
the adoption, continuation, or discontinuation” of any lawful
local policies. Stated differently, “HUD may not ... condition
funding on changes to local policies.” Cnty. of Westchester
v. U.S. Dep't of Housing and Urban Dev., 802 F.3d 413, 433
(2d Cir. 2015) (emphasis in original). Yet that is exactly what

Defendants attempt to do here; they are leveraging the Non-
CoC HUD Plaintiffs’ dependence on *1251 federal funding
to coerce them into replacing their own local policies with the
Trump Administration's political agenda.

Lastly, the challenged funding conditions conflict with
statutory provisions authorizing the HUD grant programs.
Far from barring diversity-related “inclusion,” Congress
requires consideration of diversity when allocating HUD
funds. For instance, the HUD Secretary is required to set
aside CDBG funds for “[s]pecial purpose grants,” including

grants to “historically Black colleges.” F:|42 US.C. §

5307(b)(2); see also F]id. § 5307(c) (requiring CDBG
funds be allocated to provide “assistance to economically
disadvantaged and minority students”). And in authorizing
the HOME and HOPWA programs, Congress acted to
“improve housing opportunities for all residents of the United
States, particularly members of disadvantaged minorities, on
a nondiscriminatory basis.” 42 U.S.C. § 12702(3). Congress
also requires HOME recipients “to establish and oversee a
minority outreach program ... to ensure the inclusion, to the
maximum extent possible, of minorities and women, and
entities owned by minorities and women ... in all contracts[ ]
entered into by the participating jurisdiction.” 42 U.S.C. §
12831(a).

Based on the foregoing, the Court concludes that the Non-
CoC HUD Plaintiffs are likely to prevail on their claim that
in attempting to impose the challenged funding conditions on
the recipients of non-CoC funds, Defendants have run afoul of
the Separation of Powers doctrine, and are acting in excess of
statutory authority, and that under the APA, those conditions
must be set aside.

(c) The HHS Grants Funding Conditions

[23] [24] Defendants’ attempts to identify statutory
authority for imposing the contested conditions on the
HHS grants suffer from similar deficiencies. As an initial
matter, Defendants once again rely on agency regulations
for the authority to impose the conditions, but as noted
above, agency regulations are not the equivalent of statutory
authority, and HHS’ attempt to rely on them also fails. Nor
does Defendants’ reliance on generic statutory provisions
authorizing the HHS Secretary to prescribe the “form and
manner” for grant applications and the “information” it
must “contain” fair any better. Dkt. No. 335 at 6 (citing
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F:|42 U.S.C. §§ 254b(k)(1), 300ff-15(a), (b), F:|290ee-1(b)
(1)(B)). These provisions only encompass prescriptions as to
form, manner, and information, and Defendants’ claim that
such ministerial provision authorize wide-ranging substantive
conditions on hotly debated policy choices runs afoul of the
well-established principle that “Congress ... does not alter
the fundamental details of a regulatory scheme in vague

terms or ancillary provisions—it does not, one might say,

hide elephants in mouseholes.” F]Whitman v. Am. Trucking
Ass'ns, 531 U.S. 457, 468, 121 S.Ct. 903, 149 L.Ed.2d 1
(2001).

invoke Title IX of the Education
Amendments Act of 1972, which prohibits sex discrimination

Defendants also

by federal education funding recipients, as authority for
requiring HHS grant recipients to comply with Presidential

F]Executive Order 14168 “Defending Women From Gender
Ideology Extremism and Restoring Biological Truth to
the Federal Government.” This Executive Order mandates
that “[f]ederal funds shall not be used to promote gender

bl

ideology” and requires grant recipients to “recognize two
sexes, male and female” and that “[t]hese sexes are
not changeable and are grounded in fundamental and
incontrovertible reality.” But nothing in Title IX mandates
such understandings. To the contrary, as cited above courts
have concluded that failure to recognize an individual's

transgender status constituted discrimination under Title IX.

See e.g., F] *1252 Grimm v. Gloucester Cnty. Sch. Bd.,
972 F.3d 586, 616—17 (4th Cir. 2020) (transgender student's
exclusion from bathroom constituted Title IX discrimination);

F:IA.C. by M.C. v. Metro. Sch. Dist. of Martinsville, 75
F.4th 760, 769 (7th Cir. 2023) (“[D]iscrimination against
transgender persons is sex discrimination for Title IX
purposes ....”). As such, far from enforcing Title IX,

Defendants seek to graft new requirements into the statute.

Accordingly, the Court concludes that the HHS Plaintiffs are
likely to prevail on their claim that in attempting to impose the
conditions in the 2025 HHS GPS and the various operating
agencies and divisions’ terms and conditions, Defendants
have acted in a manner that violates the Separation of Powers
doctrine and exceeds statutory authority, and that under the
APA those conditions must be set aside.

2. Defendants’ Actions Were “Arbitrary and
Capricious,” F:|5 U.S.C. § 702(2)(A) (Count 5)

[25] [26]
conditions must be set aside as “arbitrary” and “capricious.”

F:|5 U.S.C. § 706(2)(A); Dkt. No. 184 at 99 671-688.
The APA requires agencies to engage in ‘“reasoned
decisionmaking,” and their actions must be “reasonable and

reasonably explained.” F]Michigan v. EPA, 576 U.S. 743,

750, 135 S.Ct. 2699, 192 L.Ed.2d 674 (2015); F]Ohio V.
EP4, 603 U.S. 279, 292, 144 S.Ct. 2040, 219 L.Ed.2d 772
(2024) (cleaned up). An agency must offer “a satisfactory
explanation for its action,” and cannot rely on “factors

which Congress has not intended it to consider.” F]Motor
Vehicle Mfrs. Ass'n of U.S., Inc. v. State Farm Mut. Auto.
Ins. Co., 463 U.S. 29, 43, 103 S.Ct. 2856, 77 L.Ed.2d 443
(1983). Plaintiffs maintain that Defendants have not followed
these prescriptions and have failed to provide reasonable
explanations for any of the challenged funding conditions.

[28] Defendants do not dispute that they have not offered
contemporary, reasoned explanations for the imposition of
the challenged funding conditions; rather, they argue that
they are not required to do so because the conditions are not
subject to notice-and-comment rulemaking. Defendants are
mistaken. “The APA, by its terms, provides a right to judicial
review of all ‘final agency action for which there is no other

adequate remedy in a court,” ”’ F]Bennett v. Spear, 520 U.S.
154, 175, 117 S.Ct. 1154, 137 L.Ed.2d 281 (1997) (quoting
5 U.S.C. § 704), whether or not that action is subject to

notice-and-comment rulemaking. See F]Cal. Communities
Against Toxics v. EPA, 934 F.3d 627, 635-36 (D.C. Cir.
2019). Defendants do not contest that the challenged funding
conditions are final agency actions. As such, each agency
must have “reasonably considered the relevant issues and
reasonably explained its decision” to impose the challenged
conditions. Barton v. Off. of Navajo, 125 F.4th 978, 982 (9th
Cir. 2025) (cleaned up).

[29] [30] At most, the Defendants rely on reference to
the Trump Administration's executive orders to justify the
imposition of the challenged funding conditions, but as this
Court previously stated “rote incorporation of executive
orders—especially ones involving politically charged policy
matters that are the subject of intense disagreement and bear
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no substantive relations to the agency's underlying action—
does not constitute ‘reasoned decisionmaking.” ” Dkt. No.
169 at 38. Thus, the Court concludes that Plaintiffs are
likely to succeed on the merit of their claim that Defendants’
imposition of the challenged funding conditions is arbitrary
and capricious, which is an independent ground for setting

aide those conditions. '°

*1253 D. Irreparable Injury

[31] [32] A plaintiff seeking a preliminary injunction must

establish that it is likely to suffer irreparable harm in the

absence of preliminary relief. F] Winter, 555 U.S. at 20, 129
S.Ct. 365. Such harm “is traditionally defined as harm for
which there is no adequate legal remedy, such as an award

of damages.” F]Arizona Dream Act Coal. v. Brewer, 757

F.3d 1053, 1068 (9th Cir. 2014) (citing F]RenthfCtn, Inc.
v. Canyon Television & Appliance Rental, Inc., 944 F.2d 597,
603 (9th Cir. 1991)).

The Court addressed this issue when previously granting
preliminary relief, stating:

Plaintiffs allege several forms of irreparable harm that
are either presently occurring, or are likely to occur, in
the absence of injunctive relief. They are facing a choice
between two untenable options; as this Court has already
determined, ‘Defendants have put Plaintiffs in the position
of having to choose between accepting conditions that
they believe are unconstitutional and risking the loss of
hundreds of millions of dollars in federal grant funding,
including funding that they have already budgeted and are
committed to spending.” On the one hand, being forced
to accept conditions that are contrary either to statute or
to the Constitution (or both) is a constitutional injury,
and constitutional injuries are ‘unquestionably’ irreparable.

F]Hernandez v. Sessions, 872 F.3d 976, 994 (9th Cir.
2017).

On the other hand, avoiding the constitutional offense by
refusing to agree to the new funding conditions may very
well result in the loss of access to promised grant funds.
And indeed, Defendants have not denied that Plaintiffs
would be assuming this risk by not signing the agreements.
They merely complain that Plaintiffs have not provided
details as to when exactly that loss will occur. But this
argument misses the point. It is this looming risk itself that
is the injury, and one that Plaintiffs are already suffering.

Courts evaluating similar circumstances have recognized
that this injury of acute budgetary uncertainty *1254 is
irreparable; ‘[w]ithout clarification regarding the Order's
scope or legality, the Counties will be obligated to take
steps to mitigate the risk of losing millions of dollars
in federal funding, which will include placing funds in
reserve and making cuts to services. These mitigating steps

will cause the Counties irreparable harm.’ F]Sanla Clara
v. Trump, 250 F. Supp. 3d 497, 537 (N.D. Cal. 2017).
While a preliminary injunction will not eliminate these
risks entirely, Plaintiffs have demonstrated it will at least
mitigate them pending resolution of this case on its merits.

Furthermore, Plaintiffs have submitted substantive and
detailed evidence illustrating the ways in which a loss of
grant funds would be devastating and irreparable if these
risks in fact materialize..... The administration's attempt
to compel Plaintiffs’ compliance with unrelated policy
objectives by leveraging the needs of our most vulnerable
fellow human beings is breathtaking in its callousness.
Defendants’ argument that these harms are not irreparable
is simply wrong.

Dkt. No. 169 at 39-42 (some internal citations omitted).

Plaintiffs have once again provided comprehensive evidence
(in the form of nearly 100 declarations from local
government and agency administrators, see dkt. nos. 187-282)
demonstrating that should the loss of the grant funds
come to pass, the resulting harm would be severe and
irreparable. In addition, Plaintiffs have provided substantial
evidence demonstrating that this harm is not, as Defendants
suggest, merely monetary in nature. Adequate financial
compensation for the destabilization of immediate and
future budgets, reductions in workforce, hundreds of shelter-
unstable families losing access to housing, loss of access
to health care services to vulnerable populations, and the
termination of transportation projects simply does not exist.
Therefore, the Court concludes that the harms Plaintiffs have
alleged are quintessentially irreparable in nature and can be
avoided only by entry of the requested injunction.

E. The Balance of Equities and Public Interest Favor
Plaintiffs
[33] [34] In deciding whether to grant an injunction,
“courts must balance the competing claims of injury and
must consider the effect on each party of the granting or

withholding of the requested relief.” F]Dz'sney Enters., 869
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F.3d at 866 (quoting F]Winter, 555 U.S. at 24, 129 S.Ct.
365). Courts “explore the relative harms to applicant and
respondent, as well as the interests of the public at large.”
Barnes v. E-Sys., Inc. Grp. Hosp. Med. & Surgical Ins. Plan,
501 U.S. 1301, 1305, 112 S.Ct. 1, 115 L.Ed.2d 1087 (1991)
(internal quotation marks and citation omitted). Where the
government is a party, the balance of equities and public
interest factors merge. Drakes Bay Oyster Co. v. Jewell, T47

F.3d 1073, 1092 (9th Cir. 2014) (citing F]Nken v. Holder, 556
U.S. 418, 435, 129 S.Ct. 1749, 173 L.Ed.2d 550 (2009)).

Defendants once again argue that the balance of equities
and the public interest favor Defendants because “[en]suring
compliance with federal laws is assuredly in the public
interest.” Dkt. No. 334 at 14. But as discussed supra,
the contested funding conditions are not congressionally
authorized, nor do they merely seek compliance with federal
law. Defendants do not have a legitimate interest in ensuring
that funds are spent pursuant to conditions that were likely
imposed in violation of the APA and/or the Constitution. See

F:I Valle del Sol Inc. v. Whiting, 732 F.3d 1006, 1029 (9th Cir.
2013) (there is no legitimate government interest in violating
federal law). Defendants also contend that “Plaintiffs could
be compensated for any lost money *1255 after a ruling on
the merits” in this case. Dkt. No. 334 at 14. The Court has
already rejected the notion that Plaintiffs could be adequately
compensated for the devastation that would result from the
loss of the federal funding. Thus, for the reasons outlined
above, the irreparable harms Plaintiffs face in the absence of
an injunction tip the balance of equities sharply in their favor.

F. The Court Denies Defendants’ Request for a Bond
and Request to Stay
[351  [36]
an injunction, it be stayed pending any appeal and further
requests that this Court require Plaintiffs to post a bond for the
value of the specific grants subject to the injunction pursuant
to Fed. R. Civ. P. 65(c). The Court denies both requests.
Defendants have not met the standard for a stay. See, e.g.,

F]Maryland v. Dep't of Agriculture, 770 F.Supp.3d 779, 820
(D. Md. 2025) (“It is generally logically inconsistent for
a court to issue a TRO or preliminary injunction and then
stay that order, as the findings on which those decisions
are premised are almost perfect opposites.”). Nor have
Defendants argued, let alone demonstrated, that they will
suffer any material harm from the injunction the Court issues
today. “Despite the seemingly mandatory language, Rule

WESTLAW

[37] Defendants request that if this Court issues

65(c) invests the district court with discretion as to the

amount of security required, if any.” F]Johnson v. Couturier,
572 F.3d 1067, 1086 (9th Cir. 2009) (citations and internal
quotation marks omitted). “In particular, the district court may
dispense with the filing of a bond when it concludes there is
no realistic likelihood of harm to the defendant from enjoining

his or her conduct.” F:lld. (cleaned up).

V. CONCLUSION

For the foregoing reasons,

1. Plaintiffs’ Third Motion for Preliminary Injunction is
GRANTED;

2. HUD and its officers, agents, servants, employees,
and attorneys, and any other persons who are in active
concert or participation with them (collectively “Enjoined
HUD CoC Parties”), are enjoined from (1) imposing or
enforcing the CoC Grant Conditions, as defined in the
Appendix II to this Order, or any materially similar terms
or conditions at any stage of the grantmaking process,
including but not limited to in new grant applications, notices
of funding availability or opportunity, certifications, grant
agreements, or post-award submissions, with respect to any
CoC funds awarded to the New CoC Plaintiffs or members
of their Continuums; (2) as to the New CoC Plaintiffs
or members of their Continuums, rescinding, withholding,
cancelling, or otherwise not processing any CoC Agreements,
or pausing, freezing, impeding, blocking, cancelling,
terminating, delaying, withholding, or conditioning CoC
funds, based on such terms or conditions, including without
limitation failing or refusing to process and otherwise
implement grants signed with changes or other objections
to conditions enjoined by this preliminary injunction;
(3) requiring the New CoC Plaintiffs or members of
their Continuums to make any “certification” or other
representation related to compliance with such terms or
conditions; or (4) refusing to issue, process, or sign CoC
Agreements based on New CoC Plaintiffs’ participation in

this lawsuit;

3. The Enjoined HUD CoC Parties shall immediately treat
any actions taken to implement or enforce the CoC Grant
Conditions or any materially similar terms or conditions as to
the New CoC Plaintiffs or their Continuums, including but not
limited to any delays or withholding of funds based on such
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conditions, as null, void, and rescinded; while this preliminary
injunction *1256 is in effect, shall treat as null and void any
such conditions included in any grant agreement executed by
any New CoC Plaintiff or member of a New CoC Plaintiff's
Continuum; and may not retroactively apply such conditions
to grant agreements during the effective period of this
preliminary injunction. The Enjoined HUD CoC Parties shall
immediately take every step necessary to effectuate this order,
including without limitation clearing any administrative,
operational, or technical hurdles to implementation;

4. HUD, all of the HUD program offices, and their officers,
agents, servants, employees, and attorneys, and any other
persons who are in active concert or participation with
them (collectively “Enjoined HUD Parties”), are enjoined
from (1) imposing or enforcing the Non-CoC HUD Grant
Conditions, as defined in the Appendix II to this Order,
or any materially similar terms or conditions at any stage
of the grant-making process, including but not limited to
in new grant applications, notices of funding availability
or opportunity, certifications, grant agreements, or post-
award submissions, with respect to any non-CoC HUD
funds awarded to the Non-CoC HUD Plaintiffs, their
consortia, or their subrecipients; (2) as to the Non-CoC HUD
Plaintiffs, their consortia, or their subrecipients, rescinding,
withholding, cancelling, or otherwise not processing any
non-CoC HUD awards, or pausing, freezing, impeding,
blocking, cancelling, terminating, delaying, withholding, or
conditioning non-CoC HUD funds, based on such terms or
conditions, including without limitation failing or refusing to
process and otherwise implement grants signed with changes
or other objections to conditions enjoined by this preliminary
injunction; (3) requiring the Non-CoC HUD Plaintiffs, their
consortia, or their subrecipients to make any “certification”
or other representation related to compliance with such terms
or conditions; or (4) refusing to issue, process, or sign
grant agreements based on the Non-CoC HUD Plaintiffs’
participation in this lawsuit;

5. The Enjoined HUD Parties shall immediately treat
any actions taken to implement or enforce the Non-CoC
HUD Grant Conditions or any materially similar terms or
conditions as to the Non-CoC HUD Plaintiffs, their consortia,
or their subrecipients, including but not limited to any delays
or withholding of funds based on such conditions, as null,
void, and rescinded; while this preliminary injunction is
in effect, shall treat as null and void any such conditions
included in any grant agreement executed by any Non-
CoC HUD Plaintiff, a member of its consortium, or its
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subrecipient; and may not retroactively apply such conditions
to grant agreements during the effective period of this
preliminary injunction. The Enjoined HUD Parties shall
immediately take every step necessary to effectuate this order,
including without limitation clearing any administrative,
operational, or technical hurdles to implementation;

6. DOT, all of the DOT operating agencies, and their officers,
agents, servants, employees, and attorneys, and any other
persons who are in active concert or participation with them
(collectively “Enjoined DOT Parties”), are enjoined from
(1) imposing or enforcing the DOT Grant Conditions, as
defined in the Appendix II to this Order, or any materially
similar terms or conditions at any stage of the grant-
making process, including but not limited to in new grant
applications, notices of funding availability or opportunity,
certifications, grant agreements, or post-award submissions,
as to any DOT funds awarded, directly or indirectly, to
the New DOT Plaintiffs or their subrecipients; (2) as to
the New DOT Plaintiffs or their subrecipients, rescinding,
withholding, cancelling, or otherwise not processing the
DOT grant *1257 awards, or pausing, freezing, impeding,
blocking, canceling, terminating, delaying, withholding,
or conditioning DOT funds, based on such terms or
conditions, including without limitation failing or refusing
to process and otherwise implement grants signed with
changes or other objections to conditions enjoined by this
preliminary injunction; (3) requiring the New DOT Plaintiffs
or their subrecipients to make any “certification” or other
representation related to compliance with such terms or
conditions; or (4) refusing to issue, process, or sign grant
agreements based on New DOT Plaintiffs’ participation in
this lawsuit;

7. The Enjoined DOT Parties shall immediately treat any
actions taken to implement or enforce the DOT Grant
Conditions or any materially similar terms or conditions
as to DOT funds awarded, directly or indirectly, to the
New DOT Plaintiffs or their subrecipients, including but
not limited to any delays or withholding of funds based
on such conditions, as null, void, and rescinded; while this
preliminary injunction is in effect, shall treat as null and void
any such conditions included in any grant agreement executed
by any New DOT Plaintiff or its subrecipient; and may
not retroactively apply such conditions to grant agreements
during the effective period of this preliminary injunction.
The Enjoined DOT Parties shall immediately take every step
necessary to effectuate this order, including without limitation
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clearing any administrative, operational, or technical hurdles
to implementation;

8. HHS, all of the HHS operating divisions and agencies, and
their officers, agents, servants, employees, and attorneys, and
any other persons who are in active concert or participation
with them (collectively “Enjoined HHS Parties”), are
enjoined from (1) imposing or enforcing the HHS Grant
Conditions, as defined in the Appendix II to this Order, or
any materially similar terms or conditions at any stage of
the grant-making process, including but not limited to in
new grant applications, notices of funding availability or
opportunity, certifications, grant agreements, or post-award
submissions, as to any HHS funds awarded, directly or
indirectly, to the HHS Plaintiffs or their subrecipients; (2)
as to the HHS Plaintiffs or their subrecipients, rescinding,
withholding,
HHS grant
blocking, canceling, terminating, delaying, withholding,

or otherwise not processing
freezing, impeding,

cancelling,
awards, or pausing,
or conditioning HHS funds, based on such terms or
conditions, including without limitation failing or refusing
to process and otherwise implement grants signed with
changes or other objections to conditions enjoined by this
preliminary injunction; (3) requiring the HHS Plaintiffs or
their subrecipients to make any “certification” or other
representation related to compliance with such terms or
conditions; or (4) refusing to issue, process, or sign grant
agreements based on HHS Plaintiffs’ participation in this
lawsuit;

9. The Enjoined HHS Parties shall immediately treat any
actions taken to implement or enforce the HHS Grant
Conditions or any materially similar terms or conditions
as to HHS funds awarded, directly or indirectly, to the
HHS Plaintiffs or their subrecipients, including but not
limited to any delays or withholding of funds based on
such conditions, as null, void, and rescinded; while this
preliminary injunction is in effect, shall treat as null and
void any such conditions included in any grant agreement
executed by any HHS Plaintiff or its subrecipient; and may
not retroactively apply such conditions to grant agreements
during the effective period of this preliminary injunction.
The Enjoined HHS Parties shall immediately take every step
necessary to effectuate this order, including without limitation
*1258 clearing any administrative, operational, or technical
hurdles to implementation;
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10. Defendants’ counsel shall provide written notice of this
Order to all Defendants and their employees by the end of
business on the second day after issuance of this Order;

11. By the end of business on the second day after issuance
of this Order, the Defendants SHALL FILE on the Court's
electronic docket and serve upon Plaintiffs a Status Report
documenting the actions that they have taken to comply
with this Order, including a copy of the foregoing notice
(paragraph 10 above) and an explanation as to whom the
notice was sent;

12. This order shall remain in effect pending further orders
from this Court.

APPENDIX I

A. Complaint filed May 2, 2025

1. Plaintiffs

a. CoC Plaintiffs !

King County, Pierce County, Snohomish County, City and
County of San Francisco, Santa Clara County, Boston,
Columbus, and New York City.

b. DOT Plaintiff

King County

2. Defendants

United States
Development (“HUD”), Department of Transportation
(“DOT”), and the Federal Transit Administration (“FTA”),
as well as the agencies’ heads in their official capacities

Department of Housing and Urban

(Scott Turner in his official capacity as Secretary of HUD,
Sean Dufty in his official capacity as Secretary of DOT, and
Matthew Welbes in his official capacity as acting Director of
the FTA).

B. First Amended Complaint filed May 21, 2025

WESTLAW © 2026 Thomson Reuters. No claim to original U.S. Government Works. 26



Martin Luther King, Jr. County v. Turner, 798 F.Supp.3d 1224 (2025)

1. Plaintiffs added:

a. Added CoC Plaintiffs

Metropolitan Government of Nashville & Davidson County
(“Nashville”), Pima County, Cambridge, San Jose, Pasadena,
Tucson, King County Regional Homelessness Authority
located in King County, Washington (“King County RHA”),
Santa Monica Housing Authority, California (“Santa Monica
HA”)

b. Added DOT Plaintiffs

Denver, Nashville, Pima County, Sonoma County, Bend,
City, Pittsburgh, San
Jose, Santa Monica, Tucson, Wilsonville, Central Puget
Sound Regional Transit Authority located in King,
Pierce, and Snohomish Counties, Washington (“CPSRTA”),
Intercity Transit located in Thurston County, Washington

Chicago, Culver Minneapolis,

(“Intercity Transit”), Port of Seattle, San Francisco County
Transportation Authority, located in the City and County of
San Francisco, California (“SFCTA”), and Treasure Island
Mobility Management Agency located in Treasure Island and
Yerba Buena Island, California (“TIMMA™)

2. Defendants added

Federal Highway Administration (“FHWA?”), the Federal
Aviation Administration (“FAA”), the Federal Railroad
Administration (“FRA”), and component heads in their
official capacities (Tariq Bokhari as the acting Administrator

of FTA, 12" Gloria M. Shepard as the acting Director of
FHWA, Chris Rocheleau as acting Administrator of FAA, and
Drew Feeley as acting Administrator of FRA).

C. Second Amended Complaint filed July 10, 2025

1. Plaintiffs Added '

a. CoC Plaintiffs

Alameda County, Albuquerque, Baltimore, Columbus, Dane
County, Hennepin County, Milwaukee, Multnomah County,

WA E

Oakland, Petaluma, Ramsey County, San Mateo County, and
Sonoma County.

b. DOT Plaintiffs

Alameda
Bellingham, Bremerton, Cambridge, Dane County, Eugene,

County, Albuquerque, Baltimore, Bellevue,
Healdsburg, Hennepin County, Kitsap County, Los Angeles,
Milwaukee, Milwaukee County, Multnomah County,
Oakland, Pacifica, Pasadena, Petaluma, PSRC, Ramsey
County, Rochester, Rohnert Park, San Diego, San Mateo

County, Santa Rosa, SCTA, and Watsonville.

¢. Non-CoC HUD Plaintiffs

King County, Pierce County, Snohomish County, Boston,
Santa Clara, NYC, Bend
Cambridge, Chicago, Culver City, Minneapolis, Nashville,

Columbus, San Francisco,
Pasadena, Pima County, Pittsburgh, Portland, San Jose,
Santa Monica, Tucson, King County RHA, Santa Monica
HA, Alameda County, Albuquerque, Baltimore, Bellevue,
Bellingham, Bremerton, Dane County, Eugene, Hennepin
County, Kitsap County, Los Angeles, Milwaukee, Multnomah
County, Oakland, Petaluma, Ramsey County, Rochester, San
Diego, San Mateo County, Santa Rosa, Sonoma County,
Watsonville, CCHA, and SCCDC

d. HHS Plaintiffs

Alameda County, Baltimore, Boston, Cambridge, Chicago,
Columbus, Dane County, Denver, Eugene, Hennepin County,
King County, Milwaukee, Minneapolis, Multnomah County,
NYC, Oakland, Pacifica, Pierce County, Pima County,
Ramsey County, Rochester, San Francisco, Santa Clara, San
Mateo County, Snohomish County, and Wilsonville.

2. Defendants added

HHS and its agencies, including the Administration for
Children and Families (“ACF”), Health Resources and
Services Administration (“HRSA”), National Institutes of
Health (“NIH”), Substance Abuse and Mental Health
Services Administration (“SAMHSA”), and the Centers for
Disease Control and Prevention (“CDC”), as well as Robert
F. Kennedy in his official capacity as the Secretary of HHS.
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— Subject to the exceptions provided by PRWORA,
the recipient or applicant must use SAVE, or an
APPENDIX I1 equivalent verification system approved by the Federal

The “CoC Grant Conditions” enjoined by this Order are the government, to prevent any Federal public benefit from

following terms and conditions: being provided to an ineligible alien who entered the

United States illegally or is otherwise unlawfully present

— The recipient or applicant shall not use grant funds to in the United States;

promote “gender ideology,” as defined in F]Executive — The recipient or applicant agrees that use of Grant Funds

Order 14168, Defending Women from Gender Ideology and its operation of projects assisted with Grant Funds
Extremism and Restoring Biological Truth to the Federal are governed by all Executive Orders.

Government;
The “Non-CoC HUD Grant Conditions” enjoined by this

— The recipient or applicant agrees that its compliance in all Order are the following terms and conditions:

respects with all applicable Federal antidiscrimination

laws is material to the U.S. Government's payment — The recipient or applicant will not use Federal funding

decisions for purposes of Flection 3729(b)(4) of title to promote diversity, equity, and inclusion (“DEI”)

31. United States Code: mandates, policies, programs, or activities that violate

any applicable Federal antidiscrimination laws;
— The recipient or applicant certifies that it does not operate

any programs that violate any applicable Federal anti- — The recipient or applicant shall not use grant funds to

promote “gender ideology,” as defined in F]Executive
Order 14168, Defending Women from Gender Ideology
Extremism and Restoring Biological Truth to the Federal

discrimination laws, including Title VI of the Civil
Rights Act of 1964;

— The recipient or applicant shall not use any Grant Government:

Funds to fund or promote elective abortions, as required

by F]Exe cutive Order 14182, Enforcing the Hyde — The recipient or applicant agrees that its compliance in all

Amendment: respects with all applicable Federal anti-discrimination

laws is material to the U.S. Government's payment

— The recipient or applicant must administer its decisions for purposes of F:Isection 3729(b)(4) of title

grant in accordance with all applicable immigration 31, United States Code:

restrictions and requirements, including the eligibility

and verification requirements that apply under — The recipient or applicant certifies that it does not
title IV of the Personal Responsibility and Work
Opportunity Reconciliation Act of 1996, as amended (8
U.S.C. 1601-1646) (“PRWORA”) and any applicable
requirements that HUD, the Attorney General, or
the U.S. Center for Immigration Services [sic] may — The recipient or applicant shall not use any grant
establish from time to time to comply with PRWORA, funds to fund or promote elective abortions, as required

operate any programs that violate any applicable Federal
antidiscrimination laws, including Title VI of the Civil
Rights Act of 1964;

F]Executive Order 14218, or other Executive Orders or by F]Executive Order 14182, Enforcing the Hyde

WESTLAW

immigration laws;

No state or unit of general local government that
receives funding under this grant may use that funding
in a manner that by design or effect facilitates the
subsidization or promotion of illegal immigration or
abets policies that seek to shield illegal aliens from
deportation;

Amendment;

The recipient or applicant must administer its
grant in accordance with all applicable immigration
restrictions and requirements, including the eligibility
and verification requirements that apply under
title IV of the Personal Responsibility and Work
Opportunity Reconciliation Act of 1996, as amended (8
U.S.C. 1601-1646) (“PRWORA”) and any applicable
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requirements that HUD, the Attorney General, or
the U.S. Citizenship and Immigration Services may
establish from time to time to comply with PRWORA,

F]Executive Order 14218, or other Executive Orders or
immigration laws;

— If applicable, no state or unit of general local government

that receives or applies for funding under this grant
may use that funding in a manner that by design or
effect facilitates the subsidization or promotion of illegal
immigration or abets policies that seek to shield illegal
aliens from deportation;

— Unless excepted by PRWORA, the recipient or applicant

must use SAVE, or an equivalent verification system
approved by the Federal government, to prevent any
Federal public benefit from being provided to an
ineligible alien who entered the United States illegally
or is otherwise unlawfully present in the United States.

— The recipient or applicant must comply with applicable

existing and future Executive Orders, as advised by the
Department, including but not limited to F]E.O. 14182,

Enforcing the Hyde Amendment; F]Executive Order
14173, Ending Illegal Discrimination and Restoring

Merit-Based Opportunity; F]Executive Order 14168,
Defending Women From Gender Ideology Extremism
and Restoring Biological Truth to the Federal

Government; and F]Executive Order 14151, Ending
Radical and Wasteful Government DEI Programs and
Preferencing.

Martin Luther King, Jr. County v. Turner, 798 F.Supp.3d 1224 (2025)

does not operate any programs promoting diversity,
equity, and inclusion (“DEI”) initiatives that violate any
applicable Federal anti-discrimination laws;

The recipient or applicant agrees to comply with
executive orders, including but not limited to

F]Executive Order 14168 titled Defending Women
From Gender Ideology Extremism and Restoring
Biological Truth to the Federal Government, as they
relate to the application, acceptance, and use of Federal
funds for this project or grant;

— The recipient or applicant will cooperate with Federal

officials in the enforcement of Federal law, including
cooperating with and not impeding U.S. Immigration
and Customs Enforcement (“ICE”) and other Federal
offices and components of the Department of Homeland
Security in the enforcement of Federal immigration law;

— The recipient or applicant will follow applicable federal

laws pertaining to Subchapter 12, and be subject to the
penalties set forth in F:|8 U.S.C. § 1324, Bringing in and

harboring certain aliens, and F:|8 U.S.C. § 1327, Aiding
or assisting certain aliens to enter.

The recipient or applicant must comply with other
applicable federal nondiscrimination laws, regulations,
and requirements, and follow federal guidance
prohibiting discrimination;

The recipient or applicant must comply with all
applicable executive orders as they relate to the
application, acceptance, and use of Federal funds for this
Project;

The “DOT Grant Conditions” enjoined by this Order are the

following terms and conditions: — Performance under this agreement or application shall

be governed by and in compliance with the following
— Pursuant to section (3)(b)(iv)(A), F]Executive Order

14173, Ending Illegal Discrimination and Restoring

requirements, as applicable, to the type of organization

of the recipient or applicant and any applicable sub-

Merit-Based Opportunity, the recipient or applicant recipients. The applicable provisions to this agreement

agrees that its compliance in all respects with all or application include, but are not limited to, the

applicable Federal antidiscrimination laws is material following: Bringing in and harboring certain aliens —

to the government's payment decisions for purposes of F:|8 US.C. 1324: Aiding o assisting certain aliens

F:lsection 3729(b)(4) of title 31, United States Code;
) to enter — F:|8 U.S.C. 1327, F]Executive Order

. . F:I . 14151, Ending Radical and Wasteful Government
— Pursuant to section (3)(b)(iv)(B), I ~'Executive Order
14173, Ending Illegal Discrimination and Restoring DEI Programs and Preferencing; F]Executive Order
Merit-Based Opportunity, by entering into this 14168 Defending Women from Gender Ideology

Agreement, the recipient or applicant certifies that it Extremism and Restoring Biological Truth to the
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Federal Government; and F]Executive Order 14173,
Ending Illegal Discrimination and Restoring Merit-

— Recipients are required to comply with all applicable
Executive Orders;

Based Opportunity.
— Funds cannot be used to support or provide services,
The “HHS Grant Conditions” enjoined by this Order are the either directly or indirectly, to removable or illegal
following terms and conditions: aliens;
— The recipient or applicant must comply with all — By accepting this award, including the obligation,
applicable Federal anti-discrimination laws material to expenditure, or drawdown of award funds, recipients
the government's payment decisions for purposes of 31 or applicants, whose programs, are covered by Title IX
U.S.C. § 372(b)(4). certify as follows:
(1) Definitions. As used in this clause — The recipient or applicant is compliant with Title

IX of the Education Amendments of 1972, as
(a) DEI means “diversity, equity, and inclusion.”
amended, F:I20 U.S.C. §§ 1681 et seq., including

(b) DEIA means “diversity, equity, inclusion, and the requirements set forth in PresidentialF:lExecutive

Order 14168 titled Defending Women From Gender
Ideology Extremism and Restoring Biological Truth
to the Federal Government, and Title VI of the Civil

accessibility.”

(¢) Discriminatory equity ideology has the meaning

set forth in Section 2(b) of F]Executive Order 14190

OfJanuaI'y 29.2025 nghts Act of 1964, F]42 U.S.C. §§ 2000d et seq.,
and Recipient will remain compliant for the duration
of the Agreement.

(e) Federal anti-discrimination laws means Federal
civil rights law that protect individual Americans from
discrimination on the basis of race, color, sex, religion,
and national origin.

(2) Grant award certification.

(a) By accepting the grant award, recipients are
certifying that:

(1) They do not, and will not during the term
of this financial assistance award, operate any
programs that advance or promote DEI, DEIA, or
discriminatory equity ideology in violation of Federal
anti-discrimination laws;

— By applying for or accepting federal funds from
HHS, recipients certify compliance with all federal
antidiscrimination laws and these requirements and that
complying with those laws is a material condition
of receiving federal funding streams. Recipients are
responsible for ensuring subrecipients, contractors, and
partners also comply.

— All activities proposed in your application and budget
narrative must be in alignment with the current
Executive Orders;

The above requirements are conditions of payment
that go the essence of the Agreement and are therefore
material terms of the Agreement.

Payments under the Agreement are predicated
on compliance with the above requirements, and
therefore the recipient or applicant is not eligible
for funding under the Agreement or to retain any
funding under the Agreement absent compliance with
the above requirements.

The recipient or applicant acknowledges that this
certification reflects a change in the government's
position regarding the materiality of the foregoing
requirements and therefore any prior payment of
similar claims does not reflect the materiality of the
foregoing requirements to this Agreement.

The recipient or applicant acknowledges that a
knowing false statement relating to recipient's or
applicant's compliance with the above requirements
and/or eligibility for the Agreement may subject the
recipient or applicant to liability under the False

Claims Act, F:|31 U.S.C. § 3729, and/or criminal
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liability, including under 18 U.S.C. §§ 287 and

All Citations
1001.
798 F.Supp.3d 1224
Footnotes
1 The original Defendants were HUD, DOT, Scott Turner in his official capacity as Secretary of HUD, Sean

Duffy in his official capacity as Secretary of DOT, FTA, and Matthew Welbes as the acting Director of FTA.
Dkt. No. 1 at 1 16-21.

2 The 23 newly added Plaintiffs were the City and County of Denver, Colorado (“Denver”), the Metropolitan
government of Nashville and Davidson County, Tennessee (“Nashville”), Pima County, Arizona (“Pima
County”), County of Sonoma, California (“Sonoma”), City of Bend, Oregon (“Bend”), City of Cambridge,
Massachusetts (“Cambridge”), City of Chicago, lllinois (“Chicago”), City of Culver City, California, (“Culver
City™, City of Minneapolis, Minnesota (“Minneapolis”), City of Pittsburgh, Pennsylvania (“Pittsburgh”), City
of Portland, Oregon (“Portland”), City of San Jose, California (“San Jose”), City of Santa Monica, California
(“Santa Monica”), City of Pasadena, California (“Pasadena”), City of Tucson, Arizona (“Tucson”), City of
Wilsonville, Oregon (“Wilsonville”), Central Puget Sound Regional Transit Authority located in King, Pierce,
and Snohomish Counties, Washington (“CPSRTA"), Intercity Transit located in Thurston County, Washington
(“Intercity Transit”), Port of Seattle, Washington (“Port of Seattle”), King County Regional Homelessness
Authority located in King County, Washington (“King County RHA"), Santa Monica Housing Authority,
California (“Santa Monica HA"), San Francisco County Transportation Authority, located in the City and
County of San Francisco, California (“SFCTA”), and Treasure Island Mobility Management Agency located
in Treasure Island and Yerba Buena Island, California (“TIMMA”"). Dkt. No. 71 at {1 8-38. The newly added
Defendants were FHWA, Gloria M. Shepard as the acting Director of FHWA, FAA, Chris Rocheleau as acting
Administrator of FAA, FRA, and Drew Feeley as acting Administrator of FRA. Id. at 11 39-50.

3 In moving for leave to file the second amended complaint, Plaintiffs asserted that the “claims in the [second
amended complaint] challenging new grant conditions are indistinguishable on the facts and law [from] the
existing claims.” Dkt. No. 181 at 4. Defendants did not oppose the motion. While the Ninth Circuit has not
ruled directly on the issue of whether a district court retains jurisdiction to allow amendment of pleadings
pending appeal of a preliminary injunction, district courts within this circuit have recognized that pending
interlocutory appeal they retain jurisdiction over matters that would not change the issues before the appellate

court. See e.g. I —Center for Food Safety v. Vilsack, 2011 WL 672802 at *2 (N.D. Cal. 2011). In light of
this, the Court concluded that it retained jurisdiction to allow the requested amendment because a significant
portion of the second amended complaint simply adds new Plaintiffs challenging Defendants’ imposition of
the previously enjoined unlawful funding conditions on CoC HUD and DOT grants. And while the second
amended complaint does also challenge Defendants’ imposition of funding conditions on hon-COC HUD and
HHS grants, the challenged conditions are either identical or substantially similar to the previously imposed
conditions, and the claims implicate identical legal issues. In addition, several of the newly added Plaintiffs
face a fast-approaching deadline of August 16, 2025 to submit consolidated/action plans to HUD or forfeit
the formula grant funding. Dkt. No. 186 at 1; Dkt. No. 184 at § 623. Nevertheless, if it is determined that
this Court lacked jurisdiction because an appeal is pending, then this Court issues this order as an indicative
ruling pursuant to Fed. Rule of Civ. P. 62.1(3).
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4 The 29 newly added Plaintiffs are County of Alameda (“Alameda County”), City of Albuquerque
(“Albuquerque”), Mayor and City Council of Baltimore (“Baltimore”), City of Bellevue (“Bellevue”), City of
Bellingham (“Bellingham”), City of Bremerton (“Bremerton”), County of Dane (“Dane County”), City of Eugene
(“Eugene”), City of Healdsburg (“Healdsburg”), County of Hennepin (“Hennepin County”), Kitsap County,
City of Los Angeles (“Los Angeles”), City of Milwaukee (“Milwaukee”), Milwaukee County, Multhomah
County, City of Oakland (“Oakland”), City of Pacifica (“Pacifica”), City of Petaluma (“Petaluma”), Ramsey
County, City of Rochester (“Rochester”), City of Rohnert Park (“Rohnert Park”), City of San Diego (“San
Diego”), County of San Mateo (“San Mateo County”), City of Santa Rosa (“Santa Rosa”), City of Watsonville
(“Watsonville™), Culver City Housing Authority (“CCHA"), Puget Sound Regional Council (“PSRC”"), Sonoma
County Transportation Authority (“SCTA”), and Sonoma County Community Development Commission
(“SCCDC"). Dkt. No. 184 at 1 136-253.

5 Note, several Plaintiffs fall into more than one Plaintiff group.

6 This Court assumes familiarity with the detailed fact section set forth in its June 3, 2025 order granting
Plaintiffs’ motions for a preliminary injunction. Dkt. No. 169.

7 On July 24, 2025, after Plaintiffs filed the instant motion, HHS updated the 2025 HHS GPS, removing
express references to DEI but stating: “By applying for or accepting federal funds from HHS, recipients certify
compliance with all federal antidiscrimination laws and these requirements and that complying with those
laws is a material condition of receiving federal funding streams.” 2025 HHS GPS at 18, https://www.hhs.gov/
sites/default/files/hhs-grants-policy-statement-july-2025.pdf. Thus, the foregoing certification is required even
to just “apply[ ]” for federal funds from HHS. The 2025 HHS GPS also states that “[r]ecipients are responsible
for ensuring subrecipients, contractors, and partners also comply.” Id.

8 On July 29, 2025, ACF updated its Standard Terms and Conditions again to remove express references to
DEI.
9 Nor are the new funding conditions authorized by PRWORA or the Hyde Amendment as Defendants claim.

The challenged funding conditions purport to require non-CoC HUD Plaintiffs to “use SAVE, or an equivalent
verification system approved by the Federal government, to prevent any Federal public benefit from being
provided to an ineligible alien who entered the United States illegally or is otherwise unlawfully present in
the United States.” Dkt. No. 184 at 1 492, 517. While PRWORA does provide that noncitizens without

qualifying immigration status are ineligible for certain “Federal public benefit[s],”I~8 U.S.C. § 1611(a), it does
not require grant recipients to verify eligibility until the U.S. Attorney General has promulgated regulations
implementing a verification requirement. See id. § 1642(a); § 1642(b) (“Not later than 24 months after
the date the regulations described in subsection (a) are adopted, a State that administers a program that
provides a Federal public benefit shall have in effect a verification system that complies with the regulations.”).
The Attorney General is yet to promulgate a final regulation implementing a verification requirement. See
Interim Guidance on Verification of Citizenship, Qualified Alien Status and Eligibility Under Title IV of the
Personal Responsibility and Work Opportunity Reconciliation Act of 1996, 62 Fed. Reg. 61344 (Nov. 17,
1997); Verification of Eligibility for Public Benefits, 63 Fed. Reg. 41662 (Aug. 4, 1998) (proposed rule). By
requiring grant recipients to verify eligibility by using SAVE (or an equivalent system) without the benefit
of implementing regulations and/or the two-year ramp-up period, Defendants are attempting to rewrite
PRWORA, not implement it.

The Hyde Amendment also does not authorize the challenged funding condition that requires the Non-CoC
HUD Plaintiffs to certify that no grant funds will be used “to promote elective abortions.” Dkt. No. 1854 at
19 494, 520. The Hyde Amendment bars use of federal funds to pay for or to require a person to facilitate
an abortion; it does not prohibit federally funded programs from promoting elective abortions, which could
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10

11

12

13

be read to include providing program participants with information about lawful abortions. Pub. L. 118-42,
8§ 202-03, 138 Stat. 153.

Plaintiffs have asserted several other claims both under the APA and under the Constitution. See Dkt. No.
184 at 11 630-669, 704-724. The Court does not reach these claims at this stage, in part because “[t]he
Court need only find that Plaintiffs are likely to succeed on one of [their] claims for [the likelihood-of-success]
factor to weigh in favor of a preliminary injunction,” and a ruling on Plaintiffs’ additional claims would not

affect the relief afforded. FAids Vaccine Advoc. Coal. v. United States Dep't of State, No. CV 25-00400
(AHA), 770 F.Supp.3d 121, 134 (D.D.C. 2025). Furthermore, the Court adheres to the “fundamental and
longstanding principle of judicial restraint” that requires courts to “avoid reaching constitutional questions in

advance of the necessity of deciding them.” F]AI Otro Lado v. Exec. Off. for Immigr. Rev., 138 F.4th 1102,
1123 (9th Cir. 2025) (vacating district court's “entry of judgment for Plaintiffs on the constitutional due process

claim” where judgment was granted in Plaintiffs’ favor on APA claim) (citing F:ILyng v. Nw. Indian Cemetery

Protective Ass'n, 485 U.S. 439, 445, 108 S.Ct. 1319, 99 L.Ed.2d 534 (1988)); see also F]Washington V.
Trump, 441 F. Supp. 3d 1101, 1125 (W.D. Wash. 2020) (“[A] court should not reach a constitutional question
if there is some other ground upon which to dispose of the case. Given that this Court has already determined
that Defendants’ [action] violates the APA and, therefore, can dispose of the case on that basis, the Court
exercises restraint and declines to reach the constitutional claims raised by Washington.”) (cleaned up, citing

F:INW. Austin Mun. Util. Dist. No. One v. Holder, 557 U.S. 193, 205, 129 S.Ct. 2504, 174 L.Ed.2d 140 (2009);

F:IHarmon v. Brucker, 355 U.S. 579, 581, 78 S.Ct. 433, 2 L.Ed.2d 503 (1958)). Because Plaintiffs are likely to
prevail on Counts 5, 6 and 7 of their Second Amended Complaint—that the challenged actions were arbitrary
and capricious, contrary to the constitutional Separation of Powers doctrine, and in excess of Defendants’
statutory authority, and must therefore be set aside under the APA—the Court's inquiry into the likelihood-
of-success factor is at an end.

A Plaintiff may be included in more than one Plaintiff Group.
Replacing Matthew Welbes in his official capacity as acting Director of the FTA.

Some of these are new Plaintiffs; some are previous Plaintiffs but with new claims.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.

© 2026 Thomson Reuters. No claim to original U.S. Government Works. 33


https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I0F66D8F0E0-0911EE945D8-A503E6D3777)&originatingDoc=If3b63e30782711f0a96bcdb573d68829&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I0F66D8F0E0-0911EE945D8-A503E6D3777)&originatingDoc=If3b63e30782711f0a96bcdb573d68829&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I946dde70fe2811ef8404eeed28c4cfcb&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=61ddbe6c7f6b431aa51af2ce17c707ba&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2083341585&pubNum=0007903&originatingDoc=If3b63e30782711f0a96bcdb573d68829&refType=RP&fi=co_pp_sp_7903_134&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7903_134 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2083341585&pubNum=0007903&originatingDoc=If3b63e30782711f0a96bcdb573d68829&refType=RP&fi=co_pp_sp_7903_134&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7903_134 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ie5fd6fe0310311f0843bf33d1c5847f1&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=61ddbe6c7f6b431aa51af2ce17c707ba&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2083768739&pubNum=0008173&originatingDoc=If3b63e30782711f0a96bcdb573d68829&refType=RP&fi=co_pp_sp_8173_1123&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_8173_1123 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2083768739&pubNum=0008173&originatingDoc=If3b63e30782711f0a96bcdb573d68829&refType=RP&fi=co_pp_sp_8173_1123&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_8173_1123 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Id4c27a4a9c1d11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=61ddbe6c7f6b431aa51af2ce17c707ba&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988050114&pubNum=0000780&originatingDoc=If3b63e30782711f0a96bcdb573d68829&refType=RP&fi=co_pp_sp_780_445&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_445 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988050114&pubNum=0000780&originatingDoc=If3b63e30782711f0a96bcdb573d68829&refType=RP&fi=co_pp_sp_780_445&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_445 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ic0a7876059ec11ea851bfabee22f40c8&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=61ddbe6c7f6b431aa51af2ce17c707ba&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2050461337&pubNum=0007903&originatingDoc=If3b63e30782711f0a96bcdb573d68829&refType=RP&fi=co_pp_sp_7903_1125&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7903_1125 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2050461337&pubNum=0007903&originatingDoc=If3b63e30782711f0a96bcdb573d68829&refType=RP&fi=co_pp_sp_7903_1125&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7903_1125 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I4abfdb975f3011deabded03f2b83b8a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=61ddbe6c7f6b431aa51af2ce17c707ba&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019171977&pubNum=0000780&originatingDoc=If3b63e30782711f0a96bcdb573d68829&refType=RP&fi=co_pp_sp_780_205&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_205 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I0a465cb69bf011d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=61ddbe6c7f6b431aa51af2ce17c707ba&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958102040&pubNum=0000780&originatingDoc=If3b63e30782711f0a96bcdb573d68829&refType=RP&fi=co_pp_sp_780_581&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_581 

AFVI SCHOOL OF LAW Texas A&M University School of Law
° Texas A&M Law Scholarship

TEXAS A&M UNIVERSITY

Faculty Scholarship

6-2022

Taking Courthouse Discrimination Seriously: The Role of Judges
as Ethical Leaders

Susan Saab Fortney
Texas A&M University School of Law, susanfortney2014@gmail.com

Follow this and additional works at: https://scholarship.law.tamu.edu/facscholar

6‘ Part of the Courts Commons, Judges Commons, Jurisprudence Commons, Labor and Employment
Law Commons, Law and Gender Commons, Law and Politics Commons, Law and Society Commons,
Legal Ethics and Professional Responsibility Commons, and the Legal Profession Commons

Recommended Citation

Susan S. Fortney, Taking Courthouse Discrimination Seriously: The Role of Judges as Ethical Leaders, 70
U. Kan. L. Rev. 607 (2022).

Available at: https://scholarship.law.tamu.edu/facscholar/1665

This Article is brought to you for free and open access by Texas A&M Law Scholarship. It has been accepted for
inclusion in Faculty Scholarship by an authorized administrator of Texas A&M Law Scholarship. For more
information, please contact aretteen@law.tamu.edu.


https://law.tamu.edu/
https://law.tamu.edu/
https://scholarship.law.tamu.edu/
https://scholarship.law.tamu.edu/facscholar
https://scholarship.law.tamu.edu/facscholar?utm_source=scholarship.law.tamu.edu%2Ffacscholar%2F1665&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/839?utm_source=scholarship.law.tamu.edu%2Ffacscholar%2F1665&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/849?utm_source=scholarship.law.tamu.edu%2Ffacscholar%2F1665&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/610?utm_source=scholarship.law.tamu.edu%2Ffacscholar%2F1665&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/909?utm_source=scholarship.law.tamu.edu%2Ffacscholar%2F1665&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/909?utm_source=scholarship.law.tamu.edu%2Ffacscholar%2F1665&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/1298?utm_source=scholarship.law.tamu.edu%2Ffacscholar%2F1665&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/867?utm_source=scholarship.law.tamu.edu%2Ffacscholar%2F1665&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/853?utm_source=scholarship.law.tamu.edu%2Ffacscholar%2F1665&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/895?utm_source=scholarship.law.tamu.edu%2Ffacscholar%2F1665&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/1075?utm_source=scholarship.law.tamu.edu%2Ffacscholar%2F1665&utm_medium=PDF&utm_campaign=PDFCoverPages
https://scholarship.law.tamu.edu/facscholar/1665?utm_source=scholarship.law.tamu.edu%2Ffacscholar%2F1665&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:aretteen@law.tamu.edu

Taking Courthouse Discrimination Seriously: The
Role of Judges as Ethical Leaders

Susan Saab Fortney”
I. INTRODUCTION

For decades sexual harassment has persisted as a pernicious problem
in the judiciary.! As with a malignancy, it results in negative
consequences when not revealed and addressed. Often persons who are
subject to or aware of sexual misconduct do not report the concerns
because of the power differential and other circumstances of the judicial
workplace tend to chill the willingness to disclose the misconduct.”
When allegations of misconduct are made, judges have faced discipline
for sexual misconduct that violates codes of judicial conduct.” In some
of the matters, decisionmakers imposed sanctions.* Other allegations
have ended before discipline due to the judges’ retirement or

*

University Professor, Law Professor, and Director for the Program for the Advancement of Leal
Ethics at Texas A&M University School of Law. The author thanks Professor Michael H. Hoeflich
and the members of the Kansas Law Review for their contributions and organizing the symposium
on judicial ethics. She also appreciates the insights shared by symposium participants and the
capable research assistance provided by Cynthia Burress, Jeanna Ayres and Kate Rosenberg.

1. Since the 1990s, commentators have noted failures to address the serious problem of
sexual harassment in the judiciary. See, e.g., Marina Angel, Sexual Harassment by Judges, 45 U.
Mia. L. REV. 817, 841 (1991) (emphasizing the importance of “vigorous enforcement” of provisions
in the ABA Code of Judicial Conduct that address sexual harassment).

2. See infra notes 67-69 and accompanying text. For a thorough discussion of risk factors
for sexual harassment in the judiciary, including the power disparity impacting reporting, see
Leah M. Litman & Deeva Shah, On Sexual Harassment in the Judiciary, 115 Nw. U. L. REV. 599,
615-20 (2020).

3. “For almost 40 years, state supreme courts and judicial conduct commissions have found
sexual misconduct by judges subjects those judges to disciplinary actions for violating the code of
judicial conduct.” Cynthia Gray, Sexual Harassment and Judicial Discipline, JUDGES’ J., Fall 2018,
at 14 [hereinafter Sexual Harassment and Judicial Discipline]. The Judicial Conduct Reporter, a
publication of the National Center for State Courts Center for Judicial Ethics, periodically reports the
outcomes of state judicial discipline proceedings. See, e.g., What judges said to women that got
them in  trouble in 2020, JuD. CONDUCT REP., Winter 2021, at 13,
https://www.ncsc.org/ data/assets/pdf file/0016/60631/JCR Winter 2021.pdf
[https://perma.cc/89TR-XCQX].

4. See, e.g., In re Seraphim, 294 N.W.2d 485, 495 (Wis. 1980) (imposing a three-year,
uncompensated suspension on a judge whose misconduct included “unprivileged and
nonconsensual” conduct towards women in five incidents).
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resignation.’

Periodically, the news media plays a role in reporting allegations.®
In 2017, allegations against Judge Alexander Kozinski, a high-profile
judge with the U.S. Court of Appeals for the Ninth Circuit, obtained a
good deal of coverage in both the popular press and academic journals.”
A December 8, 2017 article in the Washington Post revealed former law
clerks’ and externs’ accusations that Judge Kozinski had engaged in
sexual misconduct.® Following this newspaper story, the Chief Judge of
the Ninth Circuit commenced a misconduct inquiry.” By December 18,
2017, Judge Kozinski resigned his position. '

The Kozinski controversy evidently captured the attention of Chief
Justice John G. Roberts, Jr. In his year-end report for 2017, Chief Justice
Roberts directly addressed the problem of sexual harassment in the
judiciary. After describing other challenges facing the courts, the last
section of the report referred to a new challenge in the coming year,

5. For review of a number of investigations into federal judges that were commenced but
concluded with no determination on the merits because the judge resigned or left the court, see
Veronica Root Martinez, Avoiding Judicial Discipline, 115 Nw. U. L. REV. 953, 963-76 (2020)
(proposing reforms to ensure that investigations of judicial misconduct are completed). In a
Memorandum of Decision involving findings of judicial misconduct by Judge Carlos Murguia from
the U.S. District Court in Kansas, the Committee on Judicial Conduct and Disability of the Judicial
Conference of the United States explained that it was required to conclude the proceedings following
the resignation and removal of the judge’s judicial functions. Committee on Judicial Conduct and
Disability of the Judicial Conference of the United States, C.C.D. No. 19-02, In re Complaints
Under the Judicial Conduct and Disability Act, No. 10-18-90022, Mar. 3, 2020,
https://www.uscourts.gov/sites/default/files/c.c.d. no. 19-02_march 3 2020 0.pdf
[https://perma.cc/7TATC-4XBT].

According to the Committee, “[c]oncluding a misconduct proceeding upon a judge’s
resignation serves important institutional and public interests, including prompting subject judges
who have committed misconduct to resign their office.” /d. at 10.

6. For a discussion of the media role in exposing sexual misconduct in the judiciary, see
Renee Knake Jefferson, Judicial Ethics in the #MeToo World, 89 FORDHAM L. REV. 1197 (2021).

7. See, e.g., Litman & Shah, supra note 2, at 603—08; Maura Dolan, 9th Circuit Judge Alex
Kozinski Steps Down After Accusations of Sexual Misconduct, L.A. TIMES (Dec. 18, 2017),
https://www latimes.com/politics/la-pol-ca-judge-alex-kozinski-201712 18-story.html
[https://perma.cc/H22E-Z3SR].

8. Matt Zapotosky, Prominent Appeals Court Judge Alex Kozinski Accused of Sexual
Misconduct, WASH. POST (Dec. 8, 2017), https://www.washingtonpost.com/world/national-
security/prominent-appeals-court-judge-alex-kozinski-accused-of-sexual-
misconduct/2017/12/08/1763e2b8-d913-11e7-a841-2066faf731ef story.html
[https://perma.cc/MA4Z-LETS] (reporting that six former clerks and externs had described a range
of inappropriate sexual conduct and comments by Kozinski).

9. Niraj Chokshi, Federal Judge Alex Kozinski Retires Abruptly After Sexual Harassment
Allegations, N.Y. TIMES (Dec. 18, 2017), https://www.nytimes.con/2017/12/18/us/alex-kozinski-
retires.html [https://perma.cc/8TJCM-UPHM].

10. Id.
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stating: “Events in recent months have illuminated the depth of the
problem of sexual harassment in the workplace, and events in the past
few weeks have made clear that the judicial branch is not immune.”"!

To tackle the problem, the Chief Justice stated that he had asked the
Director of the Administrative Office of the U.S. Court to assemble a
working group to examine practices and to address issues.'> Following
the Chief Justice’s directive, James C. Duff, the Director of the
Administrative Office of the U.S. Court and the Secretary of the Judicial
Conference of the United States (Judicial Conference), established the
Federal Judiciary Workplace Conduct Working Group (Working
Group)."”

After nearly five months of intensive study and deliberations,
including substantial research, meetings, and data gathering, the Working
Group released a forty-five-page report with appendices (Working Group
Report).'* The report summarizes what the Working Group learned from
study and input from interested constituencies, subject-matter experts,
other interested groups, and employee comments.”> The report also
makes specific recommendations in three discrete areas: (1) substantive
standards; (2) procedures for secking advice, assistance or redress; and
(3) educational efforts.'

Based on recommendations in the Working Group Report, the
Judicial Conference approved a number of reforms related to workplace
misconduct in the federal judiciary. The reforms included revising the
Code of Judicial Conduct for U.S. Judges, as well as procedural and
programmatic changes intended to help the federal judiciary deal with
misconduct. While acknowledging the importance of changes made,
those who participated in the Working Group Report recognize that
addressing workplace safety still requires attention and vigilance.!” In

11. CHIEF JUSTICE JOHN G. ROBERTS, JR., 2017 YEAR END REPORT ON THE FEDERAL
JUDICIARY 11 (2017).

12. Id

13.  James C. Duff, The Federal Judiciary Workplace Conduct Working Group, JUDGES’ J.,
Fall 2018, at 8. The Working Group, consisting of five women and three men, was a diverse and
distinguished group of judges and senior judiciary executives. 7d.

14.  Federal Judiciary Workplace Conduct Working Group, Report of the Federal Judiciary
Workplace Conduct Working Group (2018)
https://www.uscourts.gov/sites/default/files/workplace conduct working group final report 0.pdf
[https://perma.cc/8JES-4VRL] [hereinafter Working Group Report].

15. Id. at5.

16. Id. at 20-21.

17.  After reviewing the significant changes adopted by the federal judiciary to begin
improving the workplace environment, the Honorable M. Margaret McKeown—a member of the



610 Kansas LAwW REVIEW Vol. 70

addition, state judiciaries and other regulators should follow the lead of
the federal judiciary, taking steps to study the issues of harassment and
other discrimination in the judiciary to determine what changes should be
made to improve the manner in which such misconduct is prevented and
addressed.

To help inform such efforts, this Article uses the Working Group
Report as a springboard for considering lessons for state judiciaries
interested in improving the way harassment and other discrimination is
handled. To provide background for such a discussion, Part II discusses
some of the key findings made by the Working Group. Thereafter, the
Article turns to who, what, and how questions. Part III addresses the
, by considering the reach of the judicial conduct rules.

bRl

who
Specifically, the discussion considers the responsibility of judges in
ensuring that other judicial personnel comply with rule provisions related
to bias, harassment, and other discrimination. In considering how
misconduct 1s revealed, Part IV reviews issues and obstacles related to
reporting misconduct. Part V examines the specific language of
applicable ethics codes on what types of discriminatory conduct are
addressed in codes. In considering policies, procedures, and players,
cach part identifies steps that can be taken to improve how bias,
harassment, and discriminatory conduct can be prevented and addressed.
In addition to procedural rule changes and substantive changes related to
judicial codes of conduct, Part VI emphasizes the importance of
judiciaries examining their ethical infrastructure, which includes formal
measures and informal influences, as well as the culture and climate in
which they are embedded.”® To address serious problems, such as bias,
harassment and other discrimination in the judiciary, the conclusion
emphasizes the vital role of judges, who embrace their roles as ethical
leaders, holding themselves and others accountable for proper conduct.

Federal Judiciary Workplace Conduct Working Group—acknowledges that changing “the workplace
landscape with respect to harassment and bullying” will take “ongoing vigilance and attentiveness.”
M. Margaret McKeown, The Judiciary Steps up to the Workplace Challenge, 116 Nw. U. L. REV.
ONLINE 275, 304 (2021).

18.  For a discussion of how the ethical infrastructure framework can be used to evaluate and
improve formal policies and procedures, as well as informal influences and the climate in which they
are embedded, see Susan Fortney, Preventing Sexual Harassment and Misconduct in Higher
Education: How Lawyers Should Assist Universities in Fortifying Ethical Infrastructure, 103 MINN.
L. REV. HEADNOTES 28, 31 (2018) [hereinafter Preventing Sexual Harassment and Misconduct].
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II. REPORT OF THE FEDERAL JUDICIARY WORKPLACE CONDUCT
WORKING GROUP

In his 2017 Year-End Report of the Federal Judiciary, Chief Justice
John G. Roberts, Jr. highlighted the importance of workplace safety. He
tasked the Working Group with conducting a “careful evaluation of
whether standards of conduct and the procedures for investigating and
correcting inappropriate behavior are adequate to ensure an exemplary
workplace for every judge and every court employee.”™ He also tasked
the Working Group with considering whether codes of conduct needed
changes, including ones to provide employees more guidance on
confidentiality and reporting instances of misconduct.*’

Pursuant to this charge, the Working Group conducted a thorough
study, including data gathering from the entire Federal Judiciary—
judges, court unit executives, managers, supervisors, as well as
employees, law clerks, intemns, externs, and other volunteers.”’ At the
conclusion of the investigation, the Working Group set forth their
findings and recommendations in the Working Group Report released on
June 1, 2018.%

In presenting its findings, the Working Group relied heavily on a
2016 study report of the Select Task Force of the United States Equal
Employment Opportunity Commission (EEOC Study) that analyzed the
prevalence of harassment, employees’ responses, risk factors, and steps
that can be taken to prevent and remedy inappropriate conduct.”’ The
Working Group Report both embraced the recommendations in the
EEOC Study and applied them to the judicial workplace.** In addition,
the Working Group Report used the EEOC Study framework in
evaluating information and formulating steps to address the problem of
workplace harassment and inappropriate behavior within the judiciary.®
Applying the steps described in the EEOC Study, the Working Group
Report posed the following questions:

(1) Does the judiciary demonstrate committed and engaged leadership?

19. ROBERTS, supra note 11, at 11.

20. Id.

21.  Working Group Report, supra note 14, at 3.
22. Id atl.

23, Id at2.

24. Id. at4.

25. Id at7.
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(2) Does the judiciary require consistent and demonstrated
accountability?

(3) Does the judiciary have strong and comprehensive policies?

(4) Does the judiciary provide trusted and accessible complaint
procedures?

(5) Does the judiciary provide regular, interactive training tailored to
the organization?*®

After addressing each of these questions, the Working Group Report
offered recommendations to reach its goal of creating “an exemplary
environment in which every employee is not only free from harassment
or inappropriate behavior, but works in an atmosphere of civility and
respect.”’  Specifically, the Working Group made and discussed the
following recommendations:

First, the Judiciary should revise its codes and other published guidance
in key respects to state clear and consistent standards, delineate
responsibilitics, and promote appropriate workplace behavior. Second,
the Judiciary should improve its procedures for identifying and
correcting misconduct, strengthening, streamlining, and making more
uniform existing processes, as well as adding less formal mechanisms
for employees to seck advice and assistance. Third, the Judiciary
should supplement its educational and training programs to raise
awareness of conduct issues, prevent harassment, and promote civility
throughout the Judicial Branch.*®

The Working Group Report concluded by recommending that the
Judicial Conference undertake an ongoing program to promote a culture
of mutual understanding and respect by improving its standards of
conduct, its procedures for addressing inappropriate behavior, and its
educational and training programs for judges, supervisors, and
employees.”

Within sixteen months following the release of the Working Group
Report, the judiciary implemented nearly all the Working Group’s

26. Id. at 8-18.
27. Id. at20.
28. Id. at2l.
29. Id. at45.
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recommendations.’® Moreover, the Administrative Office of the U.S.
Courts and some appellate courts have taken additional steps by devising
“less-formal channels for guidance on and resolution of misconduct
allegations.”™  Most notably, the Administrative Office created the
Office of Judicial Integrity to provide assistance in handling workplace
disputes.*

The Judicial Conference of the United States also moved forward
with recommendations, approving revisions to the Code of Conduct for
United States Judges, as well as revisions to the Rules for Judicial-
Conduct and Judicial-Disability Proceedings.”® The Judicial Conference
also approved a significantly revised and simplified Model Employment
Dispute Resolution Plan stating that harassment, discrimination, abusive
conduct, and retaliation are prohibited and providing several options for
employees to report and seek redress for wrongful conduct.** These
changes help clarify standards of conduct for judges and judiciary
employees and provide procedural options.” At the same time, they
clearly communicate that each federal judge has a duty to maintain the
judiciary’s high standards by holding others accountable for workplace
misconduct.’® In fact, tolerating cognizable misconduct by failing to

30. STATUS REPORT FROM THE FEDERAL JUDICIARY WORKPLACE CONDUCT WORKING
GROUP TO THE JUDICIAL CONFERENCE OF THE UNITED STATES 1-3 (U.S. Courts, 2019),
https://www .uscourts.gov/sites/default/files/working group status report to jcus september 2019.
pdf [https://perma.cc/HSOV-SPDL] [hereinafter WORKING GROUP STATUS REPORT].

31. Duff, supra note 13, at 8.

32.  See Debra Cassens Weiss, Federal Judiciary Hires Its First “Judicial Integrity Officer” to
Handle  Workplace  Conduct  Matters, AB.A. J (Dec. 4, 2018, 3:29 PM),
https://www.abajournal.com/news/article/federal judiciary hires_its first judicial integrity officer
_to_handle work [https://perma.cc/Q4VF-733P] (noting the officer will identify workplace trends,
provide guidance, and answer questions). According to James Duff, who formed the Federal
Judiciary Workplace Conduct Working Group at Chief Justice Roberts’s behest:

The primary purpose of the office will be to counsel and advise callers and potential
complainants on all their options early in the process as well as facilitate informal
resolution of issues, rather than conduct investigations. The office will work with
individuals and direct them to resources for recourse and investigation in their circuit or
court unit. Office staff also may assist the responsible circuit or courts with resources
necessary to conduct an investigation involving issues of judicial integrity, as well as
conduct systemic analyses and reviews of workplace problems on its own.
Duff, supra note 13, at 11.

33. See WORKING GROUP STATUS REPORT, supra note 30, at 3—7 (referring to specific rule
changes including those that expressly state that sexual and other discriminatory harassment, abusive
conduct, and retaliation are cognizable misconduct, as is the failure to report misconduct to the chief
district or chief circuit judge).

34.  WORKING GROUP STATUS REPORT, supra note 30, at 11-15.

35. Id

36. Id
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report violates the revised Code of Conduct for United States Judges.”’
For the reasons discussed below, state judiciaries should also expressly
address judges’ responsibility to serve as ethical leaders in maintaining
the high standards of the judiciary, both in their own conduct and in not
tolerating misconduct by others.

III. WHO SHOULD PROMOTE PROFESSIONAL CONDUCT IN THE
JUDICIARY: JUDGES™ RESPONSIBILITY AS ETHICAL LEADERS

The theme of ethical leadership ran throughout the Working Group
Report. While recognizing the importance of the leadership
demonstrated by Chief Justice Roberts in forming the Working Group
and the efforts of the Judicial Conference, the Working Group Report
noted that leadership must extend throughout the judiciary.® As the
Report states, “[i]t is therefore vital that judges and court executives
ensure, through educational programs, performance reviews, and other
mechanisms for motivating positive change, that judges, executives,
supervisors, and managers at every level throughout the Judiciary
demonstrate the same strong commitment to workplace civility.’

As suggested in the Working Group Report, a zero-tolerance
message should come from the top of the organization and be embraced
by judges and other leaders throughout the organization. The Code of
Conduct for U.S. Judges imposes on each judge the professional
obligation to keep the judicial house clean and to hold other judges
accountable for departing from standards of conduct. To do so, the
Working Group stated that judges have a “responsibility to promote
appropriate behavior in the workplace, and that responsibility should
extend beyond one’s own chambers.™  Finding that neither the
Judiciary’s Code of Conduct nor its education program provided
sufficient guidance on dealing with colleagues’ inappropriate behavior,
the Working Group stated that the Code of Conduct “should make
clearer that judges cannot turn a blind eye to a colleague’s mistreatment
of employees, and the training programs for new and experienced judges

37. Id. at8-9.
38. Working Group Report, supra note 14, at 8.
39. Id

40. Id. at 13. The Working Group Report acknowledged that some reluctance to report
judicial misconduct may stem from judges’ respect for each other’s independence and authority to
dictate chamber affairs. 7d.
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should provide direction on how to navigate this sensitive issue.”*' In its
recommendations, the Working Group urged the Committee on Codes of
Conduct of the Judicial Conference (Judicial Conference Committee) to
clarify that judges also have an obligation to take appropriate action
when they learn that court employees have treated others
inappropriately.*?

The Judicial Conference Committee accepted this recommendation
and proposed rule changes later adopted by the Judicial Conference on
March 12, 2019.* The revised Code provisions and commentary clarify
judges’ reporting responsibilities by making them more explicit. Canon
3.B(4) under the Code of Conduct now addresses the standard of conduct
as follows:

A judge should practice civility, by being patient, dignified, respectful,
and courteous, in dealings with court personnel, including chambers
staff. A judge should not engage in any form of harassment of court
personnel. A judge should not engage in retaliation for reporting of
allegations of such misconduct. A judge should seck to hold court
personnel who are subject to the judge’s control to similar standards in
their own dealings with other court personnel.**

Amended Canon 3.B(6) sets forth the following obligations of judges
to act when they learn about misconduct by another judge: “A judge
should take appropriate action upon leaming of reliable evidence
indicating the likelihood that a judge’s conduct contravened this Code,
that a judicial employee’s conduct contravened the Code of Conduct for
Judicial Employees, or that a lawyer violated applicable rules of
professional conduct.” (Revisions in italics).*

Taken together, Canon 3.B(4) and 3.B(6) clarify judges’ obligations
as cthical leaders to take action when they learn about misconduct by
court personnel or other judges. The new commentary to the Code
describes the rationale for imposing these clarified obligations:

41. Id.

42,  Id. at 24-25.

43.  Judicial Conference Approves Package of Workplace Conduct Reforms, U.S. CTS. (Mar.
12,  2019),  https://www .uscourts.gov/news/2019/03/12/judicial-conference-approves-package-
workplace-conduct-reforms [https://perma.cc/P7CJ-J8P8].

44,  GUIDE TO JUDICIARY PoLICY 7-8 (U.s. Crts. 2018),
https://www .uscourts.gov/sites/default/files/code of conduct for w.s. judges -
_proposed changes - 9-13-2018.pdf [https://perma.cc/ZEY3-FQGT] (draft) (displaying amended
language in red).

45. Id. at 8.
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Public confidence in the integrity and impartiality of the judiciary is
promoted when judges take appropriate action based on reliable
information of likely misconduct. Appropriate action depends on the
circumstances, but the overarching goal of such action should be to
prevent harm to those affected by the misconduct and to prevent
recurrence. *

Under these provisions, it is professional misconduct for a judge to
tumn a blind eye to other judges’ or judiciary employees’ misconduct.*’
Judges should lead by example by setting expectations and holding other
judges and judiciary employees accountable for misconduct.

Similarly, state codes of judicial conduct should expressly cover
judges” supervisory and monitoring responsibilities.  Although recent
attention on harassment in the judiciary has focused on harassment by
judges, persons involved in addressing the problem report learning about
numerous incidents where women have “experienced or witnessed
sexually inappropriate treatment by their co-clerks, by other chambers
staff, or by court staff ™ As suggested by Jamie Santos, a former
judicial law clerk who has assisted various working groups to address
inappropriate conduct in the judicial workplace, the issue of sexual

46. Id. at 12. The amended Commentary also addresses the tension between maintaining
confidentiality and taking action upon learning reliable evidence indicating misconduct: “A judge, in
deciding what action is appropriate, may take into account any request for confidentiality made by a
person complaining of or reporting misconduct.” Id. See also GUIDE TO JUDICIARY POLICY 8 (U.S.
CTs. 2019),
https://www .uscourts.gov/sites/default/files/judicial conduct and disability rules effective march
12 2019.pdf [https://perma.cc/U9YF-GO6KY]:

Cognizable misconduct includes failing to call to the attention of the relevant chief
district judge or chief circuit judge any reliable information reasonably likely to
constitute judicial misconduct or disability. A judge who receives such reliable
information shall respect a request for confidentiality but shall nonetheless disclose the
information to the relevant chief district judge or chief circuit judge, who shall also treat
the information as confidential. Certain reliable information may be protected from
disclosure by statute or rule. A judge’s assurance of confidentiality must yield when there
is reliable information of misconduct or disability that threatens the safety or security of
any person or that is serious or egregious such that it threatens the integrity and proper
functioning of the judiciary. A person reporting information of misconduct or disability
must be informed at the outset of a judge’s responsibility to disclose such information to
the relevant chief district judge or chief circuit judge.

47.  As explained by James C. Duff, the former director of the Administrative Office of the
U.S. Courts, wrongful behavior flourishes when authorities and colleagues turn a blind eye, “[blut
where harassment is clearly not tolerated, inappropriate workplace behavior diminishes.” Duff,
supra note 13, at 9.

48. Jamie A. Santos, When Justice Behaves Unjustly: Addressing Sexual Harassment in the
Judiciary, 54 CT.REV. 156, 156-57 (2018).
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harassment “transcends job title and jurisdiction.” State judiciaries,

like the federal judiciary, should consider their codes of conduct,
personnel policies, and processes for dealing with such misconduct by
court personnel.

The current version of the ABA Model Code of Judicial Conduct
addresses judges’ responsibilities related to bias, harassment, and
discriminatory conduct by court personnel. Rule 2.3(B) of the ABA
Model Code of Judicial Conduct states in part:

A judge shall not, in the performance of judicial duties, by words or
conduct manifest bias or prejudice, or engage in harassment, including
but not limited to bias, prejudice, or harassment based upon race, sex,
gender, religion, national origin, ethnicity, disability, age, sexual
orientation, marital status, socioeconomic status, or political affiliation,
and shall not permit court staff, court officials, or others subject to the
judge’s direction and control to do so.™

Thirteen states have virtually identical provisions to those in ABA
Model Rule 2.3(B), including the last portion of the Rule that addresses a
judge’s duty not to permit bias, prejudice, and harassment by persons
subject to the judge’s direction and control.”® Three states, however,
have no anti-bias rule.”> For the reasons set forth in the Working Group
Report, judiciaries with no anti-bias rule should amend their codes of
judicial conduct to expressly state that judges have a duty to refrain from
and prevent harassment and other discriminatory conduct by court
personnel.

A state code may include an anti-bias rule, but not expressly address
the judge’s responsibility with respect to harassment and other
misconduct by other personnel.”* More generally, state ethics codes may
include a version of Rule 2.12 from the ABA Model Rules of
Professional Conduct, which states:

(A) A judge shall require court staff, court officials, and others subject

49. Id. at 157.

50.  MODEL CODE OF JUD. CONDUCT r. 2.3(B) (AM. BAR ASS’N 2020).

51. The judicial ethics codes for the following states include provisions that largely track
language from ABA Rule 2.3: Arkansas, Colorado, Georgia, Indiana, Kansas, Kentucky, Montana,
Nebraska, Nevada, New Hampshire, Ohio, Utah, and Wyoming. State Rule Category Spreadsheet
on file with the KANSAS LAW REVIEW [https://perma.cc/9VV6-TMXO].

52. Id. (identifying Alabama, Illinois, and North Carolina as states with no express anti-bias
rule in their judicial ethics codes).

53. Eg,NJCT.r36.
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to the judge’s direction and control to act in a manner consistent with
the judge’s obligations under this Code.

(B) A judge with supervisory authority for the performance of other
judges shall take reasonable measures to ensure that those judges
properly discharge their judicial responsibilities, including the prompt
disposition of matters before them.”*

Even in jurisdictions with clear rules, a survey revealed few reported
decisions holding a judge accountable for misconduct by persons under
the judge’s direction or control.”> One reported case illustrates how the
disciplinary authorities approached alleged misconduct involving the
failure to take appropriate action when the judge was aware of
harassment by a member of the judge’s staff. In that 2020 case, the
Supreme Court of North Carolina considered whether a court of appeals
judge should be censured for violations of Canons under the North
Carolina Code of Judicial Conduct prohibiting conduct prejudicial to the
administration of justice®®  According to the Judicial Standards
Commission, the judge committed misconduct by allowing his executive
assistant and law clerk, a close personal friend, to create a toxic
environment for others.”” After reviewing the Judicial Standards
Commission’s findings of fact and conclusions related to the employee’s
inappropriate conduct, noting resignations by other staff, and hearing
concerns reported by another judge, the Supreme Court of North
Carolina concluded that the judge did not take corrective action to deal
with the employee’s misconduct.”® The Court rejected the judge’s
argument that he could not be held accountable for actions of other

54,  MODEL CODE OF JUD. CONDUCT 1. 2.12 (Am. Bar Ass’n 2020).

55. Disciplinary decisions made by state judicial conduct bodies may not be reported in
electronic databases if the matters are not appealed to state courts. Such decisions may be found on
the website or in journals and newsletters covering judicial discipline developments. E.g., Judicial
Conduct Reporter, NAT'L CTR. FOR STATE Crts, https://www.ncsc.org/topics/judicial-
officers/ethics/center-for-judicial-ethics/judicial-conduct-reporter [https://perma.cc/76 Y T-38ZU]
(last visited Mar. 27, 2022).

56. Inre Murphy, 852 S.E.2d 599, 601 (N.C. 2020).

57. Id. at 601-02. See also id. at 613 (“The Commission concluded that respondent’s conduct
was prejudicial to the administration of justice, because, among other things, he contributed to and
enabled a toxic work environment in his chambers, and because his interactions with [the human
resources office] undermined the dignity of the Court of Appeals.”).

58. Id. at 611-12 (referring to Canon 2 of the North Carolina Code of Judicial Conduct, which
states that “[a] judge should not allow the judge’s family, social or other relationships to influence
the judge’s judicial conduct or judgment”). Although the judge eventually asked the employee to
resign, the Judicial Standards Commission found that the judge condoned the workplace misconduct
and therefore contributed to and enabled a toxic work environment. /d. at 613.
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personnel, noting that the North Carolina Code of Judicial Conduct
specifically states that a judge should require “dignified and courteous™
behavior of a judge’s staff.”” The Court noted the judge violated Canon
1 “by being dismissive of and turning a blind eye to comments and
incidents that took place both within and outside of his presence.”®

The North Carolina case clarifies that the basis for discipline was not
vicarious responsibility for the misconduct of the judge’s staff member.
Rather, the judge faced discipline for his own conduct in failing to
require “dignified and courteous™ behavior from his staff.®" The case is
also noteworthy because North Carolina’s Code of Judicial Conduct does
not include an express provision prohibiting bias, prejudice, or
harassment by a judge or persons subject to a judge’s direction and
control.** Nevertheless, the Supreme Court of North Carolina concluded
that the judge violated other portions of the Code.**

With the attention of the #MeToo movement, the Interational Bar
Association’s Us Too Report on sexual harassment and bullying in the
legal profession,®* and the Working Group Report, judicial conduct
regulators may receive more complaints involving bias, harassment and
other discriminatory conduct by court personnel. Currently, different
explanations may account for the lack of complaints and disciplinary
matters related to judges’ supervisory responsibilities and misconduct by
court personnel and chambers staff. The most positive explanation is

59. Id. at613.
60. Id ato6ll.
61. Id at6l3.

62. See generally N.C. CODE OF JUD. CONDUCT (SUP. CT. OF N.C. 2015).

63. In re Murphy, 852 S.E.2d at 612 (quoting Canon 3(A)(3), which states that “[a] judge
should be patient, dignified and courteous to litigants, jurors, witnesses, lawyers and others with
whom the judge deals in the judge’s official capacity, and should require similar conduct of lawyers,
and of the judge’s staff, court officials and others subject to the judge’s direction and control,” and
Canon 3(B)(2), which states that “[a] judge should require the judge’s staff and court officials
subject to the judges direction and control to observe the standards of fidelity and diligence that
apply to the judge”).

64. The International Bar Association’s (IBA) Legal Policy and Research Unit conducted the
largest-ever global survey of nearly 7,000 legal professionals in 135 countries. US TOO? BULLYING
AND SEXUAL HARASSMENT IN THE LEGAL PROFESSION 8 (Int’l Bar Ass'n 2019),
https://www.ibanet.org/MediaHandler?id=B29F6FEA-889F-49CF-8217-F8F7D78C2479
[hereinafter Us Too Report]. As stated by IBA President Horacio Bernardes Neto, the research
“provides quantitative confirmation that bullying and sexual harassment are endemic in the legal
profession.” Id. at 7. For example, the study revealed that one in three female respondents and one
in fourteen male respondents reported experiencing sexual harassment. /d. at 11. For a discussion
of the study’s findings and recommendations for employers, bar associations, and regulators, see
Susan Saab Fortney, Keeping Lawyers’ Houses Clean: Global Innovations to Advance Public
Protection and the Integrity of the Legal Profession, 33 GEO. J. LEGAL ETHICS 891, 918-27 (2020).
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there are few reported matters because judges are hiring and supervising
personnel who abide by high standards.®> Another possibility is that
judges are effectively dealing with misconduct by others.® A more
pessimistic possibility is that the supervisory responsibility is somewhat
a dead letter. Another explanation may relate to the reluctance of
lawyers and others to report misconduct by judges or those working
under judge’s direction and control. As discussed below, misconduct
likely will not be revealed or addressed if victims and others fail to report
because they fear retaliation or other negative consequences.

IV. HOW ACCOUNTABILITY CAN BE ADVANCED: DEVELOPING OPTIONS
FOR REPORTING MISCONDUCT

The Working Group Report noted that “[tlhe most significant
challenge for accountability . . . arises from the reluctance of victims to
report misconduct.”®’  Although the Working Group found that the
Judicial Conduct and Disability (JC&D) Act and Employment Dispute
Resolution (EDR) Plans are effective when their provisions are invoked,
the Working Group noted that neither the JC&D Act nor the EDR Plans
can “ensure accountability if victims are unwilling to come forward.”*®
As explained in the Working Group Report, “[v]ictims are hesitant to
report harassment and other inappropriate behavior for a variety of
reasons, including lack of confidence that they will be believed, fear that
no action will be taken, and concemns that a complaint will subject them
to retaliatory action or affect future job prospects.”®

The Working Group identified “vigilance on the part of judges
themselves,” as the first step to demonstrating accountability and
intervening when necessary to protect an employee from another’s
misconduct.” To address this concern, the Working Group
recommended that “the Committee on Judicial Conduct and Disability

65. See Scott D. Makar, Judicial Staff and Ethical Conduct, FLA. B.J., Nov. 1992, at 10
(noting that there are few reported instances of judicial staff improprietics in Florida because
presumably Florida’s judges “generally select staff members who abide by high ethical standards™).

66. To communicate to clerks and other judicial employees the expectation that they comply
with codes of conduct, a court may require that judicial staff members take an affirmative oath to
uphold ethical guidelines, or their employment may be conditioned on adherence to the judge’s code
of conduct and court policies prohibiting types of misconduct. /d. at 13.

67. Working Group Report, supra note 14, at 12.

68. Id at10,12.

69. Id at12.

70. Id. at13.
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provide additional guidance ... on a judge’s obligations to report or
disclose misconduct and to safeguard complainants from retaliation.””*

The Working Group also found that the judiciary must reduce
barriers to reporting.”” For example, the Working Group proposed that
the Committee on Judicial Conduct and Disability clarify—through the
conduct rules, commentary, or other guidance—that confidentiality
obligations should never be an obstacle to reporting judicial misconduct
or disability.” In response to this recommendation, “the Judicial
Conference adopted a new JC&D Rule and related Commentary
emphasizing that nothing in the JC&D Rules regarding confidentiality of
the complaint process prevents a judicial employee from reporting or
disclosing misconduct or disability.””*

The Working Group also emphasized the importance of providing
alternative avenues for advice, counseling, and assistance.” Following
this recommendation, the federal judiciary developed multiple avenues to
report, discuss, and resolve workplace concems.”” The revised Model
EDR Plan now provides new flexible and more informal ways for
reporting and resolving allegations of wrongful conduct.”’

Leaders in state judiciaries should take note of the federal judiciary
initiatives that recognize the importance of providing multiple reporting
options. They should also examine rules, policies, and procedures that
hinder or otherwise undermine the willingness to report misconduct and
seck assistance.

One clear obstacle to reporting is that rules and procedures require
persons sign or verify a complaint alleging misconduct by a judge.
Lawyers and court personnel may see the identification requirement as
an unsurmountable obstacle to reporting. They justifiably may fear the
negative reaction, even retaliation, by the judge who is the subject of the

71. Id. at31.

72. Id at12.

73. Id. at 30-31.

74.  'WORKING GROUP STATUS REPORT, supra note 30, at 9.

75.  Working Group Report, supra note 14, at 31.

76.  McKeown, supra note 17, at 289 (describing changes that explicitly provide employees
multiple options).

77.  WORKING GROUP STATUS REPORT, supra note 30, at 1. For a discussion of federal
judiciary initiatives, including the establishment of the Office of Judicial Integrity at the
Administrative Office of the U.S. Courts to provide additional informal avenues for advice and
assistance, see Duff, supra note 13, at 11-12 (referring to the goal of early and equitable intervention
and resolution). “[IJnformal channels will provide employees full, objective knowledge of their
options and also offer an opportunity for a wide range of avenues for addressing problematic
behavior.” Id. at 11.
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judicial complaint.”® Despite the fact that rules for handling complaints
may require confidential treatment of the complaint, prospective
reporters may also be concemed that their dealings with other lawyers, as
well as members of the judiciary, may suffer if others learn about the
complaint.

Recognizing these concems, the rules for complaints against federal
Judges now provide for anonymous complaints. Although the procedure
is somewhat complex, anonymous complaints are forwarded to the chief
judge of the circuit.” Relying on this anonymous option, complaints
naming federal judges have been filed anonymously.® Federal judiciary
employees also may use an online reporting mechanism to provide
information anonymously to the Office of Judicial Integrity.®

Unlike the federal judiciary, state judiciaries use different approaches
to allowing anonymous complaints.® The websites for nineteen judicial
conduct authorities expressly state that anonymous filings are
permitted.* By contrast, the websites for twenty state authorities refer to

78.  See Samuel K. Benham, Judicial Purgatory: Strategies for Lawyers, 58 DRAKE L. REV.
585, 601 (2010) (citing a letter from Louisiana Governor Bobby Jindal in which he explained his
veto of a bill eliminating anonymous complaints because he was concerned that it would result in
citizens being discouraged from filing complaints due to possible retaliation and therefore fewer
incidents of actual misconduct would be prosecuted).
79.  Although the revised federal rules state that the complainant nmst include a contact
address, sign the complaint, and verify statements in writing under penalty of perjury, the rule
provides any submission that does not meet these requirements must be reviewed under Rule 5(b).
GUIDE TO JUDICIARY PoLICY 8 (U.s. CTs. 2019),
https://www .uscourts.gov/sites/default/files/judicial conduct and disability rules effective march
12_2019.pdf [https://perma.cc/37T7-L8T9]. As explained in the commentary to Rule 5:
Subsection (b) provides that submissions that do not comply with the requirements of
Rule 6(d) must be considered under Rule 5(a). For instance, if a complaint has been filed
but the form submitted is unsigned, or the truth of the statements therein are not verified
in writing under penalty of perjury, then a chief judge must nevertheless consider the
allegations as known information and as a possible basis for the identification of a
complaint under the process described in Rule 5(a).

Id. at 15.

80. Working Group Report, supra note 14, at app. 10 (letter from James C. Duff, Director of
the Administrative Office, to Chairman Charles E. Grassley dated Jan 12, 2018).

81. McKeown, supra note 17, at 302 (“While the ability to respond directly is limited with
anonymous complaints, information is aggregated and reviewed for patterns, trends, and other
information that may provide insight on potential training needs or other interventions.”).

82. Most judicial conduct commissions require that complaints be in writing, and many allow
electronic submissions. Judicial Conduct Complaint Formats, 43 JUD. CONDUCT REP. 8 (2021).

83. During January 2022, Jeana Ayres, Research Assistant for Susan Fortney, contacted intake
personnel at judicial conduct authorities around the U.S. She asked about the states” approach to
anonymous complaints and set forth the results in a spreadsheet dated January 31, 2022. The
spreadsheet is on file with the KANSAS LAW REVIEW.
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the requirement that complaints be signed, verified, or notarized.®
Telephone inquiries to representatives in those states revealed that six of
the state authorities will accept anonymous filings although their
websites do not disclose the anonymous reporting option.* Even though
state authorities may relax requirements described on their websites and
open investigations on their own based on anonymous complaints, the
procedural rules described on state websites should clearly permit
anonymous complaints. Unless a website expressly refers to accepting
anonymous complaints, prospective complainants may not pursue
grievances for fear of reprisal or other negative consequences if
confidentiality is breached, and their identity is revealed to the
respondent judge.*

Allowing anonymous complaints increases the chances that serious
misconduct will be reported, while providing some measure of protection
to those who report.” Anonymous complaints also may protect the
judiciary if the reports enable the judiciary to address problems before
the misconduct becomes public knowledge and an embarrassment to the
judiciary.®®

Those who oppose allowing anonymous complaints assert that such
complaints will “subject judges to the annoyance and frustration of
baseless investigations.”™ Such a concern does not appear to recognize
that anonymous submissions only start an inquiry. To move forward
with a complaint, judicial conduct authorities may need to uncover and
present other evidence that the respondent judge is able to challenge,

84. Id

85. Id. The websites for the remaining eleven states were unclear, but telephone inquiries
revealed that three allowed anonymous complaints and seven did not. Authorities for the final state
did not return telephone calls. 7d.

86. After reviewing the requirements for judicial complaints in Pennsylvania that appear to
discourage anonymous complaints, one author concludes that “the average person is likely to assume
by looking at the complaint that he or she must identify himself or herself.” Sarah L. Primrose,
When Canaries Won't Sing: The Failure of the Attorney Self-Reporting System in the “Cash-for-
Kids” Scheme, 36 J. LEGAL PRO. 139, 161 (2011). In pointing to an anonymous complaint that
encouraged the Federal Bureau of Investigation to begin an investigation in a corruption case, the
author suggests that the judicial corruption may have continued even longer in the absence of the
anonymous complaint. /d. at 162.

87. Cynthia Gray, Anonymous Complaints, JUD. ETHICS & DISCIPLINE (June 19, 2018)
https://ncscjudicialethicsblog.org/2018/06/ [hereinafter Anonymous Complaints] (using the synopsis
of a number of cases, including one in which a judge was removed from office for her physical and
psychological dependence on prescription medications, to illustrate the importance of allowing the
anonymous reporting option).

88.  Primrose, supra note 86, at 162-63.

89. David Pimentel, The Reluctant Tattletale: Closing the Gap in Federal Judicial Discipline,
76 TENN. L. REV. 909, 953 (2009).
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unless the judge elects to admit the allegations.”

When the determination is made to pursue a complaint submitted
anonymously, the identity of the anonymous reporter may become
apparent to the judge because few may know about the alleged
misconduct. In such situations, the judge who is the subject of the
complaint may be able to put the pieces together to discern the identity of
the person who filed the anonymous complaint. Nevertheless, this risk is
less than in a regime requiring that complaining persons provide their
names.”!

Focusing on the responsibility of lawyers to help preserve the
integrity of the judiciary, anonymous complaints improve the likelihood
that attorneys will discharge their obligations under state versions of
ABA Model Rule of Professional Conduct 8.3.°> Rule 8.3 effectively
deputizes each licensed attorney to play a role in maintaining the
professional standards of a self-regulating legal profession. Specifically,
Rule 8.3 requires that lawyers report professional misconduct of lawyers
and judges when the misconduct raises a substantial question as to the
individual’s fitness to practice law or serve as a judge.” Despite the
laudatory objective of requiring lawyers to play a role in upholding the
standards of the legal profession and judiciary, Rule 8.3 is one of the
most ignored and unenforced professional conduct rules.”® Although

90. Anonymous Complaints, supra note 87. Similarly, in the federal system, a matter would
not move forward unless “the chief judge finds the anonymous allegation and supporting
evidence . .. sufficiently credible to justify identifying a complaint and commencing an
investigation.” Pimentel, supra note 89.

91. Pimentel, supra note 89 at 951 (citing the Kastenmeier Commission Report suggestion that
no complaint is truly anonymous).

92.  See Philip Bogdanoff, Disorder in the Court,29 OHIO L. 10, 12 (2015) (stating that “[i]t is
essential to our system of justice that attorneys report violations of the Code of Judicial Conduct,”
otherwise the public cannot have confidence in the impartiality and integrity of our system of
justice).

93. Model Rule of Professional Conduct 8.3 states:

(a) A lawyer who knows that another lawyer has committed a violation of the Rules of
Professional Conduct that raises a substantial question as to that lawyer’s honesty,
trustworthiness or fitness as a lawyer in other respects, shall inform the appropriate
professional authority.
(b) A lawyer who knows that a judge has committed a violation of applicable rules of
judicial conduct that raises a substantial question as to the judge’s fitness for office shall
inform the appropriate authority.
(¢) This Rule does not require disclosure of information otherwise protected by Rule 1.6
or information gained by a lawyer or judge while participating in an approved lawyers
[sic] assistance program.

MODEL RULES OF PRO. CONDUCT . 8.3(b) (AM. BAR ASS'N 2021).

94. See Nikki A. Ott & Heather F. Newton, 4 Current Look at Model Rule 8.3: How is it Used
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regulators have pursued lawyers for failing to report other lawyers, there
are disproportionately low numbers of complaints filed by attorneys
against judges.” Because of the risks associated with reporting a judge,
many lawyers may look for excuses for not reporting.”

Anonymous reporting may address these concerns and contribute to
more lawyers stepping up and fulfilling their obligations to file judicial
misconduct complaints.”” As described in Professor David Pimentel’s
thorough examination of lawyers reporting judicial misconduct,
anonymous complaints are the “best hope for obtaining attorney input
and participation in the misconduct process, and for that reason, the
system will be far better served if it welcomes them.””

V. WHAT MISCONDUCT SHOULD JUDICIAL CONDUCT CODES ADDRESS:
EXPRESSLY DESCRIBING TYPES OF MISCONDUCT BASED ON BIAS,
HARASSMENT, AND DISCRIMINATION

Based on their study and investigation of workplace concerns, the
Working Group identified a “number of areas where the codes and
publications warrant clarification and revision to leave no doubt that
disrespect, abuse, and harassment are impermissible and should be
reported without fear of retaliation or adverse consequences.”’
Specifically, the Working Group noted that the codes and publications do

and What are Courts Doing About It?, 16 GEO. J. LEGAL ETHICS 747, 747 (2003) (stating that Rule
8.3 “embodies one of the most underenforced, and possibility unenforceable, mandates in legal
ethics.”). Although regulators have pursued lawyers for failing to report other lawyers, there are
very few reported cases involving lawyers’ obligations to report judges. For a discussion of limited
enforcement of lawyers’ duty to report professional misconduct, see id. at 755-59.

95. A. Rebecca Williams, An Inside Job: Using in-Court Sting Operations to Uncover
Corruption in an Inadequate Self-Regulating System, 28 GEO. J. LEGAL ETHICS 969, 983 (2015)
(citing a 2006 study released by the Judicial Conduct and Disability Act Study Committee that
revealed that attorneys only filed 81 out of 3,912 complaints filed against federal judges between
2001 and 2005).

96. In practice, Rule 8.3(b) obligations are “typically outweighed by the attorney’s personal
interest in maintaining cordiality with the court and their duty to represent the client’s interest to the
best of the attorney’s ability.” Alison Shlom, Moving Towards an Impartial Judiciary:
Recommendations to Prevent and Discipline Judicial Bias, 29 WIDENER COMMONWEALTH L. REV.
135, 147 (2020).

97. When the New York State Bar Association debated a proposal to amend the state’s ethics
rule to require lawyers to report serious misconduct of judges, the proposed rule was voted down on
the expressed concern that “a judge who knows that a lawyer has reported misconduct could hold it
against the lawyer in current or future cases.” Monroe H. Freedman, 7The Threat to Judicial
Independence by Criticism of Judges—A Proposed Solution to the Real Problem, 25 HOFSTRA L.
REV. 729, 729-30 (1997).

98. Pimentel, supra note 89, at 913.

99.  Working Group Report, supra note 14, at 14.
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not provide “sufficiently clear advice on some pivotal questions
respecting prohibited conduct and responses to harassment.”'”®  For
example, the Working Group Report observed “that the codes and
publications do not provide clear guidance on protection from
harassment based on sexual orientation or gender identity.”""!

To address this concern, the Working Group recommended
amendments to the Code of Conduct to clarify that impermissible
harassment, bias, or prejudice includes harassment based on race, color,
religion, national origin, sex, age, disability, or other bases (including
sexual orientation or gender identity).'"” In response to this
recommendation, the Judicial Conference added Commentary to Canon
3B(4) and Rule 4(a)(3), noting that “cognizable misconduct includes
intentional discrimination on the basis of race, color, sex, gender, gender
identity, pregnancy, sexual orientation, religion, national origin, age, or
disability.”” Although workplace concems provided the impetus for
the Working Group to propose Code and Rule changes, the amended
language is not limited to harassment and discrimination in the judicial
workplace. As written, the revised language also covers harassment,
bias, and prejudice in the treatment of litigants and their lawyers.'*

Following the lead of the federal judiciary, the ABA and state
judiciaries should amend their codes of conduct to include gender
identity in describing the impermissible bases for harassment, bias, or
prejudice. The current version of the ABA Model Code of Judicial
Conduct generally provides that a “judge shall perform the duties of
judicial office, including administrative duties, without bias or
prejudice.”™® That proscription is followed by a prohibition stating:

A judge shall not, in the performance of judicial duties, by words or
conduct manifest bias or prejudice, or engage in harassment, including

100. Id. at 15.

101. Id

102. Id. at6.

103.  GUIDE TO JUDICIARY PoLiCcY 11 (U.s. CTs. 2019),

https://www .uscourts.gov/sites/default/files/code of conduct for united states judges effective m
arch 12 2019.pdf [https:/perma.cc/C25F-8SJA].

104. Id. Under Rule 4(a)(3) cognizable misconduct is conduct prejudicial to the effective and
expeditious administration of the business of the courts. /d. at 13. Cognizable misconduct includes:
(A) engaging in unwanted, offensive, or abusive sexual conduct, including sexual harassment or
assault; (B) treating litigants, attorneys, judicial employees, or others in a demonstrably egregious
and hostile manner; or (C) creating a hostile work environment for judicial employees. Id. at 11
(quoting RULES FOR JUDICIAL-CONDUCT AND JUDICIAL-DISABILITY PROCEEDINGS RULE 4(a)(3)).

105. MODEL CODE OF JUD. CONDUCT r. 2.3(A) (AM. BAR ASS’N 2011).
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but not limited to bias, prejudice, or harassment based upon race, sex,
gender, religion, national origin, ethnicity, disability, age, sexual
orientation, marital status, socioeconomic status, or political affiliation,
and shall not permit court staff, court officials, or others subject to the
judge’s direction and control to do so.'*

By adding “gender identity,” this rule provision would clearly
communicate that prohibited conduct includes harassment, bias, or
prejudice on the basis of gender identity.’”’ This move would help
educate judges that there is a problem in the judiciary with such improper
conduct—whether it be differential treatment of persons in the judicial
workplace, lawyers, or clients who appear in court proceedings.'® If
judges better understand these issues, they can educate and hold court
personnel accountable for proper conduct at the courthouse.

VI. ASSESSING AND IMPROVING THE ETHICAL INFRASTRUCTURE OF THE
JUDICIARY: DEVELOPING A RESEARCH AND ACTION AGENDA

As noted above, the Working Group’s recommendations for
addressing inappropriate conduct in the federal judiciary workplace fell
in three discrete arcas: (1) substantive standards; (2) procedures for
seeking advice, assistance, or redress; and (3) educational efforts.'”” A
evaluation of these recommendations reveals that they largely related to
the way ecthical standards are formally communicated and monitored
through reporting.

In addition to examining and improving procedural and substantive
conduct rules, federal and state judiciaries should engage in more
comprehensive and systematic examinations of the judiciaries” ethical
infrastructures for preventing and addressing harassment and other
misconduct by judges and other court personnel. In legal ethics circles,

106. Id. atR.2.3(B).

107. A few state codes already include “gender identity” in the list of prohibited bases for bias,
discrimination, and prejudice. See, e.g., MAINE CODE OF JUD. CONDUCT R. 2.3(B) (2017). For a
comparison of approaches used by states, see Charts Comparing Individual Jurisdictional Judicial
Conduct Rules to ABA Model Code of Judicial Conduct, AB.A. (June 23, 2020),
https://www.americanbar.org/groups/professional responsibility/resources/judicial ethics regulatio
n/aba_model code comparison/ [https://perma.cc/SWRL-F7F5].

108.  “Although implicit in discrimination on the basis of ‘sex’ and ‘gender,” an express
provision regarding gender identity would better guide judges in understanding the repercussions of
their actions in court proceedings by explicitly flagging the issue.” Francesco G. Salpietro, R-E-S-P-
E-C-T: Transgender Pronoun Preference and the Application of the Model Code of Judicial
Conduct, 53 CT. REV. 162, 169 (2017).

109.  Working Group Report, supra note 14, at 20-21.
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Professor Ted Schneyer first used the term “ethical infrastructure” to
refer a law firm’s policies and operating procedures that cut across
particular lawyers and tasks."'” Business ethics scholars fleshed out the
analytical framework in using a more comprehensive conceptualization
of ethical infrastructure.'!  As described by Professors Ann E.
Tenbrunsel, Kristin Smith-Crowe, and Elizabeth E. Umphress, an
organizational ethical infrastructure consists of “formal and informal
systems—each including communication, surveillance, and sanctioning
components—as well as the climates that support these systems.”""?

In the judiciary, formal systems used to communicate standards
include codes of conduct, other official policy statements, and training
programs. Although these types of formal controls are important in
communicating standards and expectations, a multi-year consensus study
of sexual harassment in higher education from the National Academies
of Sciences, Engineering, and Medicine concluded that policies and
procedures should be treated as the “floor” for compliance with legal
obligations.'"* Rather than simply focusing on legal compliance, the
National Academies study urged moving beyond basic legal compliance
to address organizational climate issues and promote a culture of civility
and respect.'"*

Similarly, it is incumbent that decisionmakers in the federal and state
judiciaries recognize that formal systems are just one component of the
ethical infrastructure. In addition to formal controls, such as code
provisions and training programs,'’” they should seriously consider

110.  Ted Schneyer, Professional Discipline for Law Firms?, 77 CORNELL L. REV. 1, 10 (1991).
Because various ethical lapses related to organizational controls, such as problems related to a firm’s
conflict-checking procedures, could not be attributable to individual lawyers, Professor Schneyer
proposed disciplining the entire law firm rather than limiting discipline to individual lawyers. /d. at
41.

111.  See Preventing Sexual Harassment and Misconduct, supra note 18, at 33-37 (applying the
ethical infrastructure framework in examining sexual harassment and misconduct in universities and
colleges).

112.  Anne E. Tenbrunsel, Kristen Smith-Crowe, & Elizabeth E. Umphress, Building Houses on
Rocks: The Role of Ethical Infrastructure in Organizations, 16 SOC. JUS. RSCH. 285, 287 (2003).

113. NATIONAL ACADEMIES OF SCIENCES, ENGINEERING, MEDICINE, SEXUAL HARASSMENT OF
WOMEN: CLIMATE, CULTURE AND CONSEQUENCES IN ACADEMIC SCIENCES, ENGINEERING, AND
MEDICINE 93 (Paula A. Johnson, Shelia E. Widnall & Fraizer F. Benya eds., 2018).

114. “Changing the organizational climate will reduce the likelihood that harassment occurs,
because perpetrators will know that there are serious consequences for harassing others. Further,
persons harassed should be more comfortable pursuing complaints when they understand that the
organization does not tolerate sexual harassment.” Preventing Sexual Harassment and Misconduct,
supra note 18, at 30.

115. Referring to the Working Group’s focus on trainings for judge, law clerk and staff, a
former federal judge questioned the content and effectiveness of training done for legal compliance
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mformal influences, such as incentives, and the climate and culture in
which the formal and informal systems are embedded.'® As noted by
James C. Duff, the former director of the Administrative Office of the
U.S. Courts who appointed the Working Group, “achieving uniform
cultural change requires more than a written policy or even the moral
urgings of colleagues. It requires a comprehensive and meaningful
strategy for change and a long-term commitment to a safe and fair
workplace for every employee.”” Judiciaries could also use a strategic
and comprehensive approach in studying and improving how they deal
with misconduct involving bias, harassment, and discrimination of
litigants and their lawyers.

Several commentators have called for a critical examination of how
judiciaries deal with misconduct involving bias, discrimination, and
harassment.''® Experts in the field of organizational and professional
ethics could partner with judiciaries and use the ethical infrastructure
framework in studying formal controls, informal influences, and the
climates and cultures in which they are embedded. Based on what they
learn, the researchers can share best practices for examining and
improving the ethical infrastructure related to preventing and addressing
bias, discrimination, and harassment at the courthouse.

VII. CONCLUSION

The Working Group Report presented several recommendations
intended to improve accountability in the federal judiciary. Informed by
the Working Group Report and the experience of the federal judiciary,
this Article urges state judiciaries to follow the lead of federal judiciary
and make changes to address judges’ responsibilities related to defining,
monitoring, reporting, and preventing misconduct.

Although the federal judiciary has already made a number of
changes, experts concur that much work still needs to be done at the state

purposes, referring to it as nothing more than a “fig leaf.” Nancy Gertoer, Sexual Harassment and
the Bench, 71 STAN. L. REV. ONLINE 88, 92-93 (2018).

116.  See Helen Hershkoff, Some Questions About #MeToo and Judicial Decision Making, 43
HARBINGER 128, 132 (2019) (suggesting that publishing statistics about complaints could contribute
to increased transparency, creating institutional incentives to “curtail unacceptable behavior™).

117. Duff, supra note 13, at 10 (noting that the dispersed environment of the large and diverse
judiciary with offices nationwide present challenges to change).

118. See, e.g., Litman & Shah, supra note 2, at 599 (urging a “sustained, public reflection about
how words, actions, attitudes, and institutional arrangements allow harassment to happen” in federal
courts).
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and federal levels.'"” To tackle the challenge, decisionmakers in
judiciaries should recognize that addressing misconduct involving bias,
harassment, and discrimination requires a comprehensive and critical
examination of ethical infrastructure, including formal policies, informal
influences, and the climate and culture in which they are embedded.

A key component of any such examination is the consideration of the
role of leadership. Relying on the EEOC, the Working Group noted that
leadership of an organization must show its commitment “to a diverse,
inclusive, and respectful workplace in which harassment is not
accepted.”®  The ethical infrastructure analytical framework also
recognizes that leadership shapes standards and conduct through both
formal communications, informal messages, and incentives.

While commending Chief Justice Roberts for his leadership in
spearheading a study of workplace conduct in the federal judiciary, the
Working Group Report recognized that “leadership must extend
throughout the Judiciary, beginning with judges.”**' As stated, “[i]t is
therefore vital that judges and court executives ensure, through
educational programs, performance reviews, and other mechanisms for
motivating positive change, that judges, executives, supervisors, and
managers at every level throughout the Judiciary demonstrate the same
strong commitment to workplace civility.”'**

One way that federal and state judges demonstrate their commitment
to high standards of conduct is to hold accountable other judges who
engage in misconduct involving bias, harassment, and discrimination.'?®
In addition, judges should take seriously their supervisory
responsibilities and address misconduct by court personnel. Beyond
dealing with misconduct by others, judges should also consider the
informal influences and climate, including communicating that bias,
harassment, and other discrimination will not be tolerated. As respected

119.  See, e.g., Duff, supra note 13, at 12 (reviewing changes made in the federal judiciary and
referring to the continuing work necessary to meet the goal of an “exemplary workplace™). See also,
Deborah Wood Smith, Workplace Harassment in State Courts, 57 No. 4 JUDGES’ J. 30, 30, 32
(explaining that the development of a culture that is responsive to workplace misconduct is more
than a one-time human resources training, but an “ongoing process”).

120.  Working Group Report, supra note 14, at 8.

121. Id

122, Id

123.  As explained by one author, “if the federal judiciary is vigilant and confronts judicial
misbehavior promptly and effectively, with rigor and integrity, it should be able to preserve both its
independence and the system of self-governance it has guarded so carefully.” Michael Traynor,
Some Friendly Suggestions for the Federal Judiciary about Accountability, 168 U. PA. L. REV.
ONLINE 128, 149 (2020).
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leaders, judges can steer the ship by staying informed, acting
intentionally in setting the tone, and providing examples both in
chambers and in dealing with concems throughout the judicial
workplace.'**

Leadership programs for judges should include training on how to
recognize and handle inappropriate conduct by others and how to take
steps to create a culture and climate for reducing and preventing
harassment and other discrimination at the courthouse. Most
importantly, by embracing their position as ethical leaders, judges play
an instrumental role in maintaining the integrity of the judicial process
and preserving judicial independence while cultivating a healthy and
impartial environment for employees, as well as litigants and their
lawyers.

124. A wide range of resources and trainings provide guidance to judges. For example, The
Judicial Engagement Network provides resources for judges to learn how to help address
discrimination against LGBTQ survivors of domestic violence and sexual assault. See Todd Brower
& Elizabeth Berns, What Judges Need to Know about LBGTQ, JUD. ENGAGEMENT NETWORK,
https://judicialengagementnetwork.org/resources/lgbtq [https://perma.cc/FD9U-RNGF].
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Justice for all? Tackling gender bias in the legal system

By Morgan Bonekovic

Earlier this year in an Allegheny County courtroom, a
disturbing incident of gender bias reportedly unfolded during
a trial, prompting a senior female member of the bar to file
a complaint with the ACBA’s Gender Bias Subcommittee
(GBS) of the Women in the Law Division. As reported, the
incident began when a male attorney referred to his female
opposing counsel’s evidence presentation as a “Vanna White
moment.” (Vanna White activates letters and is a co-host of
the Wheel of Fortune game show.) Later, during a break,
another male opposing attorney loudly commented in the
presence of third-parties that the female attorney was
“[F%!&ing] ugly,” comparing her unfavorably to Vanna White.

Although the female attorney didn’t hear this comment
directly, she was informed by an observer in the courtroom.
The female attorney then approached a former judge present
in the courtroom, suggesting they advise the male attorney
about proper conduct between members of the bar.
Shockingly, upon hearing her remark, the male attorney
doubled down on his insult directly telling the female attorney,
“Why? You are ugly.” When the trial resumed, the female
attorney reported the incident on the record, but the presiding
judge did not address the situation.

In case you were wondering, gender bias in the legal
profession persists. This incident highlights how women face
demeaning comments about their looks and how unprofessional
behavior from their male colleagues, even in formal court
settings, continues to remain unchecked.

Despite advancements over the decades, women and gender
minorities in legal practice continue to face significant
challenges. The days of female attorneys being asked if they
are the court reporter/secretary/ defendant are not quite
over. While overt discrimination like the above example has
decreased, unconscious biases continue to affect hiring
decisions, case assignments, and advancement opportunities
for female attorneys. These biases often manifest in less
direct ways, such as assumptions about work-life balance
priorities, perceptions of assertiveness, or unequal access to
high-profile cases and mentorship opportunities.

Another glaring example of gender bias in the legal
profession occurred during a virtual court appearance. As a
result of this recent event, a former Illinois Judge faces
ethics charges for inappropriate comments made about a
female attorney after a remote hearing. As reported in the
complaint for discipline filed by the Illinois Administrator of
the Attorney Registration and Disciplinary Commission,
believing the hearing livestream had ended, the Judge
reportedly mocked the female attorney’s behavior during the
hearing and made disparaging remarks about her personal
appearance: “Did you see her going nuts? Glasses off, fingers

through her hair, the phone’s going all over the place. It’s
insane.” “Can you imagine waking up to her every day? Oh
my God.” Followed up by “You know what? I couldn’t have a
visual on that if you paid me. There you have it.” Unbeknownst
to the Judge, the livestream was still active, capturing his
comments. Upon learning of the incident, the female attorney
filed to preserve the recording to hold the Judge accountable.

Both of these examples include negative comments about
the female attorneys’ appearances and commentary on her
actions in the context of them being feminine or unbecoming.
A male attorney surely would not have been compared to
Vanna White or been subject to commentary on what it must
be like for his spouse to wake up to him every day.

Here in Allegheny County, there is a resource for female
attorneys who face similar incidents of gender bias. The
Gender Bias Subcommittee was created for the purpose of
reducing and ideally eliminating gender bias from the courts
and legal system in Allegheny County by resolving reports of
gender bias and by bringing awareness to the issue through
education. The GBS is comprised of members of both the bar
and bench and many members have served on the subcommittee
for decades. All complaints are kept completely confidential
unless the complaining attorney consents to disclosure. (The
attorney whose GBS complaint is summarized in this article
gave permission for the GBS to include facts related to her
complaint so that the bar may be educated about the
continuing existence of gender-bias in the profession.) The
GBS meets to discuss whether a complaint is actionable
under the committee’s Statement of Policy. If the GBS
determines that the complaint is actionable, the GBS works
with the reporting party to determine the action appropriate
under the circumstances which may include writing a letter
to the reported party, conducting an informal or formal
conference with the reported party (with or without the
reporting party), or advising the reporting party of the next
steps they may take if they should desire to proceed with a
formal complaint.

Following the recent Allegheny County courtroom incident,
the female lawyer reported the incident to the GBS. After the
GBS reviewed the facts, including an affidavit from a courtroom
observer, the GBS determined, with the complainant’s
approval, that the best course of action was to have members
of the GBS speak with the attorney who reportedly made the
disparaging remarks and inform him that the GBS received
a complaint regarding what had transpired, and that the
behavior reported was gender-biased, unacceptable, and
should not be repeated.

The GBS’s overarching goal is to create a more equitable
and supportive environment for individuals of all genders by
identifying and mitigating biases and promoting practices
that foster inclusivity and fairness. We encourage everyone



to remain vigilant when observing court proceedings and
interactions between counsel. If you have observed or
experienced any form of gender bias in your role as a female
attorney, you may contact any one of the following members
of the Gender Bias Subcommittee: Kimberly Brown, 412-
394-799S5, kabrown@jonesday.com or Rhoda Neft, 412-606-
8387, rhoda.neft@wgmail.com. By working together and
addressing these issues head-on, we can strive to eliminate
gender bias from the courts and legal system, creating a
more just and equitable profession for all. H

Morgan Bonekovic wrote this article on behalf of the Gender
Bias Subcommittee.



Published in the Washington Post on March 31, 2026
By Joanna Slater

As company networking events go, it was unremarkable: About 250 female employees of a
Coca-Cola distributor gathered inside the ballroom of a Connecticut casino for a day of
speakers and team-building exercises, preceded the night before by cocktails and dinner.
The theme: “Embrace Your Authenticity.”

The event, held in late 2024, offered the women a chance to mingle with higher-ups and
bond over their shared challenges in a male-dominated workplace, said one participant. It
was fun, energizing and useful, she said.

According to a new lawsuit from the Equal Employment Opportunity Commission, it was
also something else: illegal.

Last month, the EEOC sued Coca-Cola Beverages Northeast, the Japanese-

owned bottler that distributes soda in the region, saying the women’s event was a form of
unlawful discrimination against male employees under federal civil rights law. The agency
is seeking unspecified compensatory and punitive damages.

It’s the first EEOC lawsuit filed over a corporate diversity, equity and inclusion program, part
of a sweeping effort by the Trump administration to stamp out what it describes as illegal
discrimination.

But more such cases could be imminent. In December, a month after Trump

designated her EEOC chair, Andrea Lucas issued an unusual public appeal, asking White
men who feel they have experienced discrimination at work to contact the agency “as soon
as possible.” In February, she said women-only networking events would create “new girls
clubs” that operate like the “old boys clubs” before them, likening them to racially
segregated employee social events of the 1970s.

The agency is already investigating footwear giant Nike and financial services firm
Northwestern Mutual over their corporate diversity initiatives.

Peter Bennett, a lawyer representing Coca-Cola Beverages Northeast, said in a statement
that the 2024 event “fully complied with existing EEOC regulation” and the company found
it “disappointing that the EEOC did not conduct a full investigation.”

A spokesperson for the EEOC declined to respond to questions about the case, saying the
agency does not comment on ongoing litigation.

For experts, the case is emblematic of the way conservatives have dramatically shifted the
terrain on questions of diversity and affirmative action in recent years. Now corporate
programs with “relatively small stakes like this one” could spark legal action, said Katie
Eyer, a law professor at Rutgers University.

“Five years ago, people would have said there is no legal risk” to the Coca-Cola bottlerin
organizing this event, Eyer said. “But most people would not say that today.”

The EEOC sued Coca-Cola Beverages Northeast, alleging a women's networking event was
illegal discrimination against men. (Michael Dwyer/AP)


https://www.washingtonpost.com/people/joanna-slater/
https://storage.courtlistener.com/recap/gov.uscourts.nhd.67172/gov.uscourts.nhd.67172.1.0_1.pdf
https://www.eeoc.gov/newsroom/eeoc-sues-coca-cola-beverages-northeast-sex-discrimination
https://www.eeoc.gov/newsroom/andrea-r-lucas-designated-chair-us-equal-employment-opportunity-commission
https://www.washingtonpost.com/business/2025/12/30/trump-eeoc-dei-andrea-lucas/
https://www.washingtonpost.com/business/2025/12/30/trump-eeoc-dei-andrea-lucas/
https://www.linkedin.com/posts/andrea-lucas-a5b27513_us-civil-rights-agency-sues-coca-cola-distributor-activity-7431479683818512384-E5A5?utm_source=share&utm_medium=member_desktop&rcm=ACoAAAAtOdQBBtUnYAnbr0A6j8I22JzE7kyiidM
https://www.linkedin.com/posts/andrea-lucas-a5b27513_us-civil-rights-agency-sues-coca-cola-distributor-activity-7431479683818512384-E5A5?utm_source=share&utm_medium=member_desktop&rcm=ACoAAAAtOdQBBtUnYAnbr0A6j8I22JzE7kyiidM
https://apnews.com/article/dei-nike-discrimination-diversity-eeoc-80b07bba4ce7eb73e0bcac3e1d46a122

It’s also a sea change for the EEOC, a 62-year-old agency that enforces federal law on bias
and harassment in the workplace.

The EEOC'’s priority has “never been bringing lawsuits on behalf of White males in reverse
discrimination situations,” said Gerald Maatman, an employment law expert and partner at
the law firm Duane Morris. Instead, the agency operated as the “guardian” of vulnerable
workers who wouldn’t be able to pursue such claims on their own.

Maatman says he receives near-daily calls from executives who want to help various
groups of people in their company succeed, but also don’t want to get sued. He tells
clients that any mentoring or managerial training program must be open to anyone and
offer an equal opportunity to participate.

“The advice at this pointis, ‘The world has changed,” Maatman said.

Founded in 1977 and headquartered in New Hampshire, Coca-Cola Beverages Northeast
employs 3,400 people who bottle, pack, deliver and sell Coke products across the region
from Boston to Upstate New York.

More than 85 percent of those employees are men. So backin 2024, the company decided
to hold its first in-person Women’s Forum.

Before the event, Bennett said, the company notified its 11 unions, asking whether they
had any objections. None did.

At the event, the attendees heard from women executives who described their career paths
and watched a demonstration by a trainer of service dogs sponsored by the company.
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IBM Pays $17 Million to Resolve Allegations of Discrimination Through Illegal DEI
Practices

Friday, April 10, 2026

Share

For Immediate Release

Office of Public Affairs

Acting Attorney General Blanche Announces First Civil Rights Fraud Initiative
Resolution

Today, Acting Attorney General Todd Blanche announced the first False Claims Act
resolution secured under the Civil Rights Fraud Initiative, which he launched in May
2025. International Business Machines Corporation (IBM) has agreed to pay the United
States $17,077,043, inclusive of civil penalties, to resolve allegations that it violated the
False Claims Act by failing to comply with anti-discrimination requirements in its federal
contracts due to practices the United States contends discriminated against employees
and applicants for employment because of race, color, national origin, or sex.

Most federal contracts contain provisions that require contractors to comply with anti-
discrimination requirements as to employees and applicants for employment. As a
condition to being a federal contractor, the company must certify that it will not
discriminate against an employee or applicant for employment because of race, color,
national origin, or sex and must further certify that it will take steps to ensure that
applicants are employed, and employees are treated during employment, without regard to
race, color, national origin, or sex. The settlement resolves allegations that IBM failed to
comply with these requirements and knowingly maintained practices that the United
States contends were discriminatory employment practices.

“Racial discrimination is illegal, and government contractors cannot evade the law by
repackaging it as DEI,” said Acting Attorney General Todd Blanche. “The Department
launched the Civil Rights Fraud Initiative to root out this misconduct, hold offenders
accountable, and end this practice for good.”

In connection with the settlement, the United States acknowledged that IBM took
significant steps entitling it to credit for cooperating with the government in its
investigation. IBM made early disclosures of facts relevant to the government’s
investigation gathered during IBM’s independent investigation, including information to
assistin the calculation of damages and penalties. The company also undertook voluntary
remedial measures, including the termination and/or modification of various programs and
practices atissue.

“Merit drives promotion and opportunity. Not someone’s sex or race,” said Associate
Attorney General Stanley Woodward. “Today’s settlement proves this Department’s
commitment to ensure companies are not using taxpayer funded work to further woke
unconstitutional practices in American workplaces.”



“The Nation’s anti-discrimination laws are clear and reflect our basic commitment that
opportunity, compensation, and advancement should turn on merit and performance, and
notimmutable characteristics,” said Deputy Assistant Attorney General Brenna E. Jenny.
“When a company accepts federal funding while engaging in practices that sort, prefer, or
disadvantage employees on the basis of race or sex, the company is stepping outside the
conditions under which the government agreed to contract with them, and we will hold
them accountable.”

The United States alleged that IBM took race, color, national origin, or sex into account
when making employment decisions, including by using a diversity modifier that tied bonus
compensation to achieving demographic targets. The government further alleged that IBM
altered interview criteria based on race or sex through the use of “diverse interview slates”
and other related employment practices in connection with identifying “diverse”
candidates for hiring, transfer, or promotion. Additionally, the government alleged that IBM
developed race and sex demographic goals for business units and took race and sex into
account when making employment decisions to achieve progress towards those
demographic goals. Finally, the United States alleged that IBM offered certain training,
partnerships, mentoring, leadership development programs and educational opportunities
only to certain employees, with eligibility, participation, access or admission limited on the
basis of race or sex.

The settlement agreement attached to this article.

The matter was handled by the Justice Department’s Civil Division, Commercial Litigation
Branch, Fraud Section.



SETTLEMENT AGREEMENT

This Settlement Agreement (Agreement) is entered into among the United States
of America, acting through the United States Department of Justice (the United States),
and International Business Machines Corporation (IBM) (hereafter collectively referred
to as "the Parties"), through their authorized representatives.

RECITALS

A. IBM is a New York corporation and has its principal place of business in
Armonk, New York. IBM provides products and services to the United States through
contracts with the federal government.

B. The United States contends that it has certain civil claims against IBM
arising from what the United States contends was IBM’s knowing submission of false
claims and knowingly making false statements to the United States as follows: as a
federal contractor, IBM was required to comply with anti-discrimination requirements as
set forth in Title VII of the Civil Rights Act of 1964, as incorporated into its federal
contracts, and the Federal Acquisition Regulation, including at FAR clause 52.222-26.
The United States contends IBM certified compliance in its federal contracts with these
requirements while knowingly maintaining practices described below that the United
States contends discriminated against employees during employment and applicants for
employment because of race, color, national origin, or sex, and failed to treat employees
during employment without regard to race, color, national origin, or sex. In addition, the
United States contends IBM allocated costs to its federal government contracts relating to
these practices and sought payment and reimbursement under its federal government

contracts for such costs. The United States contends the practices included:



I. Modifications or adjustments to pay, bonus, or other compensation
that caused employees to take race, color, national origin, or sex
into account when making employment decisions, including a
diversity modifier that tied bonus compensation to achieving
demographic targets;

2. Taking race, color, national origin, or sex into account as part of
decisions to hire, transfer, or promote through the use of “diverse
interview slates,” “diverse sourcing,” and other related
employment practices, including by altering interview eligibility
criteria based on race, color, national origin, or sex;

3. Developing race and sex demographic goals for business units and
taking race, color, national origin, or sex into account when
making employment decisions to achieve progress towards those
demographic goals;

4. Offering certain training, partnerships, mentoring, leadership
development programs, educational opportunities or resources,
and/or similar opportunities only to certain employees, with
eligibility, participation, access or admission limited on the basis
of race, color, national origin, or sex

during the period from January 1, 2019 through the Effective Date of this Agreement.
The conduct described in this Paragraph B is referred to below as the Covered Conduct.
C. IBM has been credited in this settlement under the Department of Justice’s

Guidelines for Taking Disclosure, Cooperation and Remediation into Account in False



Claims Act Matters, Justice Manual § 4-4.112 for cooperation provided by IBM. The
cooperation IBM provided included disclosing facts early that were relevant to the
government’s investigation and gathered during its independent investigation; providing
information to assist in the determination of damages and penalties arising from the
alleged conduct; and taking voluntary remedial measures, including the termination
and/or modification of various programs, policies, or other activities described in the
Covered Conduct.

D. This Agreement is neither an admission of liability by IBM nor a
concession by the United States that its claims are not well founded.

E. IBM denies that it engaged in the Covered Conduct.

To avoid the delay, uncertainty, inconvenience, and expense of protracted
litigation of the above claims, and in consideration of the mutual promises and

obligations of this Agreement, the Parties agree and covenant as follows:

TERMS AND CONDITIONS

1. IBM shall pay to the United States $17,077,043, inclusive of civil
penalties (Settlement Amount). Of that amount, $8,204,348 is restitution. The
Settlement Amount shall be paid by electronic funds transfer pursuant to written
instructions to be provided by the Civil Division of the United States Department of
Justice. Payment shall be made no later than 14 days after the Effective Date of this
Agreement.

2. Subject to the exceptions in Paragraph 3 (concerning reserved claims)
below, and conditioned upon the United States’ receipt of the Settlement Amount, the

United States releases IBM, together with its current and former parent corporations;



direct and indirect subsidiaries; brother or sister corporations; divisions; current or former

corporate owners; and the corporate successors and assigns of any of them, from any civil

claim or administrative monetary claim the United States has for the Covered Conduct

under the False Claims Act, 31 U.S.C. §§ 3729-3733; the Program Fraud Civil Remedies

Act, 31 U.S.C. §§ 3801-3812; or the common law theories of breach of contract, payment

by mistake, unjust enrichment, and fraud.

3. Notwithstanding the release given in Paragraph 2 of this Agreement, or

any other term of this Agreement, the following claims and rights of the United States are

specifically reserved and are not released:

a. Any liability arising under Title 26, U.S. Code (Internal Revenue
Code);

b. Any criminal liability;

c. Except as explicitly stated in this Agreement, any administrative
liability or enforcement right, or any administrative remedy,
including the suspension and debarment rights of any federal
agency;

d. Any liability to the United States (or its agencies) for any conduct
other than the Covered Conduct;

€. Any liability based upon obligations created by this Agreement;

f. Any liability of individuals.

4. IBM waives and shall not assert any defenses IBM may have to any

criminal prosecution or administrative action relating to the Covered Conduct that may be

based in whole or in part on a contention that, under the Double Jeopardy Clause in the



Fifth Amendment of the Constitution, or under the Excessive Fines Clause in the Eighth
Amendment of the Constitution, this Agreement bars a remedy sought in such criminal
prosecution or administrative action.

5. IBM fully and finally releases the United States, its agencies, officers,
agents, employees, and servants, from any claims (including attorneys’ fees, costs, and
expenses of every kind and however denominated) that IBM has asserted, could have
asserted, or may assert in the future against the United States, its agencies, officers,
agents, employees, and servants, related to the Covered Conduct and the United States’
investigation and prosecution thereof.

6. a. Unallowable Costs Defined: All costs (as defined in the Federal
Acquisition Regulation, 48 C.F.R. § 31.205-47) incurred by or on behalf of IBM, and its
present or former officers, directors, employees, shareholders, and agents in connection
with:

(1) the matters covered by this Agreement;

(2) the United States’ audit(s) and civil investigation(s) of the
matters covered by this Agreement;

3) IBM’s investigation, defense, and corrective actions
undertaken in response to the United States’ audit(s) and
civil investigation(s) in connection with the matters
covered by this Agreement (including attorneys’ fees);

(4) the negotiation and performance of this Agreement;

(%) the payment IBM makes to the United States pursuant to

this Agreement,



are unallowable costs for government contracting purposes (hereinafter referred to as
Unallowable Costs).

b. Future Treatment of Unallowable Costs: Unallowable Costs will
be separately determined and accounted for by IBM, and IBM shall not charge such
Unallowable Costs directly or indirectly to any contract with the United States.

C. Treatment of Unallowable Costs Previously Submitted for
Payment: Within 90 days of the Effective Date of this Agreement, IBM shall identify and
repay by adjustment to future claims for payment or otherwise any Unallowable Costs
included in payments previously sought by IBM or any of its subsidiaries or affiliates
from the United States. IBM agrees that the United States, at a minimum, shall be
entitled to recoup from IBM any overpayment plus applicable interest and penalties as a
result of the inclusion of such Unallowable Costs on previously-submitted requests for
payment. The United States, including the Department of Justice and/or the affected
agencies, reserves its rights to audit, examine, or re-examine IBM’s books and records
and to disagree with any calculations submitted by IBM or any of its subsidiaries or
affiliates regarding any Unallowable Costs included in payments previously sought by
IBM or the effect of any such Unallowable Costs on the amount of such payments.

7. This Agreement is intended to be for the benefit of the Parties only.

8. Each Party shall bear its own legal and other costs incurred in connection
with this matter, including the preparation and performance of this Agreement.

9. Each Party and signatory to this Agreement represents that it freely and

voluntarily enters into this Agreement without any degree of duress or compulsion.



10.  This Agreement is governed by the laws of the United States. The
exclusive venue for any dispute relating to this Agreement is the United States District
Court for the Southern District of New York. For purposes of construing this Agreement,
this Agreement shall be deemed to have been drafted by all Parties to this Agreement and
shall not, therefore, be construed against any Party for that reason in any subsequent
dispute.

1. This Agreement constitutes the complete agreement between the Parties.
This Agreement may not be amended except by written consent of the Parties.

12.  The undersigned counsel represent and warrant that they are fully
authorized to execute this Agreement on behalf of the persons and entities indicated
below.

13.  This Agreement may be executed in counterparts, each of which
constitutes an original and all of which constitute one and the same Agreement.

14. This Agreement is binding on IBM’s successors, transferees, heirs, and
assigns.

15. All Parties consent to the United States’ disclosure of this Agreement, and
information about this Agreement, to the public.

16.  This Agreement is effective on the date of signature of the last signatory to
the Agreement (Effective Date of this Agreement). Facsimiles of signatures shall

constitute acceptable, binding signatures for purposes of this Agreement.



THE UNITED STATES OF AMERICA

DATED:; HM./0-26 BY: ﬂ
Stanfey H. Woodward, Jr.
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Ass Attorney General
United States Department of Justice

DATED:_1/10/2036 BY: /63/‘-?—/—* E 0“../;1/

Brenna E. Jenny

Deputy Assistant Attorney General
Jamie Ann Yavelberg

Director

Commercial Litigation Branch
Civil Division

United States Department of Justice
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Code of Judicial Conduct: Effective July 1, 2014

https://judicialconductboardofpa.org/code-of-judicial-
conduct/#:~:text=Rule%202.3.&text=(A)%20A%20judge%20shall%20perform,an%20issue
%20in%20a%20proceeding.

ABA

https://www.americanbar.org/groups/professional_responsibility/publications/model_cod
e_of_judicial_conduct/model_code_of judicial conduct _canon_2/rule2_3biasprejudicean
dharassment/

Code of Conduct for United States Judges
https://www.uscourts.gov/administration-policies/judiciary-policies/ethics-policies/code-
conduct-united-states-judges
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PRECEDENTIAL

UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 24-3112

SHERICE SARGENT, individually, as next friend of her
minor child, and on behalf of those similarly situated;
FALLON GIRINI, individually, as next friend of her minor
child, and on behalf of those similarly situated; MICHELE
SHERIDAN, individually, as next friend of her minor child,
and on behalf of those similarly situated; JOSHUA MEYER,
individually, as next friend of his minor child, and on behalf
of those similarly situated

V.

SCHOOL DISTRICT OF PHILADELPHIA;
SUPERINTENDENT, SCHOOL DISTRICT OF
PHILADELPHIA; BOARD OF EDUCATION, THE
SCHOOL DISTRICT OF PHILADELPHIA; JOYCE
WILKERSON; LETICIA EGEA HINTON; JULIA DANZY;
MALLORY FIX LOPEZ; MARIA MCCOLGAN; LISA
SALLEY; REGINALD STREATER; CECILIA
THOMPSON, each in their official capacities as members of
the Board of Education of the School District of Philadelphia;
SABRIYA JUBILEE, in her official capacity as Director of
Diversity, Equity, and Inclusion for the School District of
Philadelphia; KARYN LYNCH, in her official capacity as
Chief of Student Support Services for the School District of



Philadelphia

Sherice Sargent, Michele
Sheridan, Joshua Meyer,
Appellants

On Appeal from the United States District Court
for the Eastern District of Pennsylvania
(D.C. No. 2:22-cv-01509)

District Judge: Hon. Chad F. Kenney

Argued September 9, 2025

Before: HARDIMAN, KRAUSE, and FREEMAN, Circuit
Judges.

(Filed: February 2, 2026)

OPINION OF THE COURT

HARDIMAN, Circuit Judge.

Three parents of Philadelphia students appeal the
District Court’s summary judgment rejecting their Equal
Protection challenge to the School District’s 2022 Admissions
Policy for four selective high schools. Citing the Supreme
Court’s decision in Village of Arlington Heights v.
Metropolitan Housing Development Corp., 429 U.S. 252



(1977), the District Court held that no reasonable factfinder
could find that the Admissions Policy had either a racially
discriminatory purpose or impact. So it applied rational basis
review and upheld the Policy. Viewing the record in the light
most favorable to the parents, there is sufficient evidence for a
reasonable factfinder to conclude that the Admissions Policy
had a discriminatory purpose and impact, requiring strict
scrutiny. We will therefore vacate and remand for a factfinder
to assess discriminatory purpose and impact.

The School District of Philadelphia has three types of
high schools: (1) neighborhood schools; (2) citywide schools;
and (3) criteria-based schools. Criteria-based schools are
selective and require city residents to apply for admission. The
four most competitive criteria-based schools are the Academy
at Palumbo, George Washington Carver High School of
Engineering and Science, Central High School, and Julia R.
Masterman High School. This appeal involves the Admissions
Policy’s effect on applicants to those four schools.

A

Before the School District implemented the 2022
Admissions  Policy, each criteria-based school had
individualized admissions teams and standards tied to grades,
punctuality, and—depending on the school—additional
requirements like letters of recommendation, writing samples,
or interviews. The schools also required applicants to take the
Pennsylvania System of School Assessment (PSSA), but that
standardized test was suspended by the Commonwealth of
Pennsylvania during the COVID-19 pandemic. Applicants
needed A’s and B’s “with the possible exception of one C in



[a] major subject on report cards,” and three of the four schools
required “[e]xemplary” or “[e]xcellent attendance and
punctuality.”® Sargent v. Sch. Dist. of Phila., 2024 WL
4476555, at *5 (E.D. Pa. Oct. 11, 2024). Masterman High
School also required algebra and foreign language classes.
Final admissions decisions were typically made in a
decentralized manner by the admissions team or principal of
each school. Students who did not meet the minimum
qualifications sometimes were admitted because of “[o]ther
factors” like legacy admissions, App. 230, or patronage
practices based on “who you know and who you don’t know,”
App. 311.

In 2017, the Pew Charitable Trusts released a report
analyzing the School District’s criteria-based school system
and its admissions process. According to the School District,
the Pew Report identified flaws in its admissions policy. One
of those flaws was that certain geographic areas were
underrepresented at the criteria-based schools.? But the School

! Applicants to the fourth school, Carver, needed to meet a 95%
attendance requirement.

2 Long after the 2017 Pew Report—and after the Admissions
Policy had been implemented—the School District’s Office of
Research and Evaluation expressed similar findings in a
February 2022 report. That report concluded that some zip
codes sent “very large percentages” of students to Palumbo,
Carver, Central, and Masterman while others sent only “very
small percentages.” App. 1433. It added that the “discrepancy
in geographic access may be an indicator of inequities in

student access to the opportunities offered by these schools.”
Id.



District took no action on the Pew Report for three years.

On June 15, 2020—three weeks after the death of
George Floyd—the School District issued an “Anti-Racism
Declaration.” Superintendent Dr. William Hite wrote:

[1]t is imperative that we take a laser focus on
acknowledging and dismantling systems of
racial inequity. For us, this goes deeper and far
beyond focusing on individual acts of prejudice
and discrimination, but refers to uprooting
policies, deconstructing  processes, and
eradicating practices that create systems of
privilege and power for one racial group over
another . ... We must be bold and courageous,
willing to do the necessary work to acknowledge
and disrupt racist ideologies and behaviors
within our own lives in an effort to dismantle
racism within our school system . ... [R]ace is
the social construction that set the foundation
and built the infrastructure for the United States
we know today. Racism is the root of all other
forms of injustice and provides the nourishment
needed for other systems of oppression to
thrive.... As we move forward with this
charge, we will do so together, with intention and
deep purpose, centering our work through the
lens of racial equity . . . . No justice, no peace!

App. 679 (emphases added).

Karyn Lynch, the School District’s Chief of Student
Support Services, confirmed that the School District responded
to the death of George Floyd by examining all processes,



procedures, and practices to ensure “equity.” App. 309. This
examination was called an “equity lens review.” App. 310. The
equity lens was “a tool” that the Chief of Equity for the School
District, Dr. Sabriya Jubilee, used to assess “to what degree a
particular policy or action [raised] equit[y] issues or concerns.”
App. 502. Dr. Jubilee and her office reviewed all School
District policies, including the admissions processes for the
four schools at issue, through this “equity lens.”

The School District’s and its officials’ references to
equity provide context for how that term was used. For
example, the School District’s “Living Glossary” defines
“educational equity” as “raising the achievement of all
students, while eliminating the racial predictability and
disproportionality of which student groups occupy the highest
and lowest achievement categories.” App. 680. And when
asked whether there is a difference between viewing something
through the lens of “equity” and “racial equity,” Dr. Hite
responded, “I don’t believe so, no.” App. 418. Likewise, Board
of Education Member Mallory Fix-Lopez, confirmed that
“equity does include race.” App. 1180.

Less than six months after the Anti-Racism Declaration,
on December 10, 2020, the Board of Education released its
“Goals & Guardrails,” a policy document describing the
principles that guide the Board’s educational mission.
“Guardrail 4” declared that, going forward, “students’ potential
will not be limited by practices that perpetuate systemic racism
and hinder student achievement.” App. 1421. And under
Guardrail 4, Indicator 4.1 announced:

Among 8th grade students who are qualified to
attend Special Admission High [S]chools, the
percentage who are Black/African American or



Hispanic/Latinx will grow from 33.8% in August
2020 to at least 52.0% (making progress towards
being proportional to [the] population as a
whole) by August 2026.

Id. (emphasis added).

Prepared remarks for the January 14, 2021 Board of
Education meeting provide additional context for the School
District’s Goals and Guardrails. It was “typical” for the School
District to provide and/or collaborate with certain board
members on scripts for presentations given at such meetings.
App. 1178. At the outset, the January 14th remarks
“acknowledge[d] that systemic racism is real and alive in [the
School] District.” App. 759. To that end, the portion of the
remarks ascribed to Board Member Mallory Fix-Lopez read:
“We must work to dismantle the practices that result in
different outcomes for our students. We must focus on equity
in everything we do.” Id. The portion attributed to Board
Member Leticia Egea-Hinton promised that the Goals and
Guardrails would “serve as a framework for the work of the
Superintendent and the District.” App. 760. That portion of the
remarks also promised that in 2021 the public would “see the
District begin to implement plans to reach [those] goals.” App.
762.

The School District kept that promise. In October 2021,
the day before the admissions window opened for the 2022 to
2023 school year, it announced its new Admissions Policy,
which brought significant changes to the application process
for Palumbo, Carver, Central, and Masterman. The School
District’s announcement read:



This past year, in alignment with our
commitment toward antiracism and equity, as
outlined in the Board of Education’s Goals and
Guardrails, the school selection process
underwent an initial equity review.... As a
result of the initial review, the District will be
implementing several important changes to this
year’s process.

App. 1313.

The Admissions Policy scrapped the prior approach in
favor of a centralized process with new admissions criteria for
the four schools. Those changes included: (1) continuing the
pandemic-induced suspension of standardized testing;
(2) eliminating recommendation letters and interviews; and
(3) introducing a 90-minute mandatory essay exam (MI Write)
scored by a computer program (thereby eliminating all
previous school-specific writing sample requirements). At the
same time, the Admissions Policy changed the standards for
grades (now requiring all A’s and B’s instead of allowing
exceptions for a stray C) and punctuality (replacing the
“excellent” or “exemplary” attendance standards previously
used at three of the schools with a 95% attendance rate to
qualify for all four schools).

Most significantly for this appeal, the Admissions
Policy introduced six preferred zip codes. Students who
resided in those six zip codes did not receive a mere thumb on
the scale in their favor; they received a “golden ticket” of sorts,
with “qualified applicants”—i.e., those who met the School
District’s new criteria—admitted automatically to any of the
four most coveted schools to which they applied. Meanwhile,
students who met the new criteria but did not reside in the six



zip codes were subject to a lottery and thus had to hope for the
best for the remaining available seats. The new system also
effectively abolished a previous practice of the School District:
no longer could students who had attended some of the schools
as seventh or eighth graders continue there as ninth graders if
they maintained satisfactory grades. Those students needed to

reapply.

Five of the six zip codes—19121, 19132, 19133, 19134,
and 19140—had a majority Black and Hispanic population.
Their Black and Hispanic populations were 78.7%, 95.1%,
94.4%, 64.7%, and 92.3%, respectively. Meanwhile, their
Asian populations were 3.5%, 1.15%, 3.5%, 1.6%, and 1.7%.
And their white populations were 15.4%, 2.5%, 3.6%, 30.3%,
and 4.3%. The sixth zip code, 19135, had a plurality of white
residents (44.7%) and the remainder of its population was
20.9% Black, 24.2% Hispanic, and 5.7% Asian.

B

The School District moved for summary judgment in
the District Court. In support of its motion, the School District
submitted the declaration of Dr. Tonya Wolford, the Chief of
District Evaluation, Research, and Accountability. Dr.
Wolford described her “heav[y] involve[ment] in the creation”
of the Goals and Guardrails document, which, according to her,
“was not intended to and did not [] impact” the admissions
process. App. 127. Her office also determined which zip codes
would receive preferred status under the 2022 Admissions
Policy. Dr. Wolford said her office “examined which zip codes
had the lowest representation of [ninth] grade students at
Palumbo, Carver, Central, and Masterman.” App. 128. She
averred that she “did not consider” the racial demographics of
the zip codes or “any factor other than the number of students



enrolled at [the] four schools in prior years.” Id. According to
Dr. Wolford, “race was not a factor and was not considered
when recommending which zip codes were to receive priority
during the school selection process.” 1d.

In deposition testimony, other officials painted a
different picture of the School District’s intent in implementing
the new Admissions Policy. While Dr. Wolford spoke about
how her office selected the specific zip codes that received
preference under the Policy, these other officials discussed why
the School District pursued a zip code preference in the first
place. Karyn Lynch, the Chief of Student Support Services,
asserted that the zip code preference was added to the
Admissions Policy after the School District concluded that the
prior system was “bias[ed].” App. 230. And the Chief of
Equity, Dr. Jubilee, stated that being “colorblind” is “not a
good thing,” App. 617, and that “[r]ace is a factor, but it is not
an isolated factor” in decisions “toward equity,” App. 653. She
acknowledged that race could be considered in admissions if
“the goal is to be racially equitable.” App. 650. When asked if
her office became aware of the racial makeup of the six zip
codes at some point, Dr. Jubilee responded, “[r]ace is always a
part of the conversation.” App. 642.

Dr. Jubilee reaffirmed that sentiment, stating: “I [have
already] said that any time we’re talking about any measure of
th[e] effort [to update admissions criteria], race is always a
consideration.” Id. When asked if she had ever become aware
that there were a disproportionately high number of Asian
students at one of the schools, Dr. Jubilee replied: “As we were
going through my involvement in [the] school selection
process, at some point | had an understanding of different
demographics across a number of continuums.” App. 520.
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For his part, Dr. Hite confirmed that, as Superintendent,
he was aware of “systems” within the School District that led
to racial inequity and that one such system was
“disproportionality.” App. 393. According to Dr. Hite,
disproportionality occurs when a racial group’s percentage as
part of a subgroup is not proportional to that group’s
percentage in the overall population. Dr. Hite also opined that
“white students maintain[] privilege over” Black and Latino
students within the School District. App. 413. Dr. Jubilee
likewise confirmed that “[a]ny time there’s disproportionality,
equity is a concern.” App. 525.

This deposition testimony of Ms. Lynch, Dr. Jubilee,
and Dr. Hite also echoed earlier public statements by School
District officials. At a December 2021 meeting of the Council
of the City of Philadelphia Committee on Education, Ms.
Lynch and Dr. Jubilee spoke in favor of the Admissions Policy.
Dr. Jubilee declared: “Through the school selection process,
we have the opportunity to redesign a process that from
inception to current practice has only truly benefited a small
group of stakeholders, many of whom do not reflect the
majority demographic of our School District or City.” App.
743.

Dr. Jubilee also opined that “[e]quity and equality are
not synonymous.” App. 744. “Equity,” she said, “is about
fairness and the mission to achieve balance.” Id. Ms. Lynch
added that, “[a]s a result” of the national conversation about
racism, “we committed to examining all of our processes,
procedures[,] and practices to ensure equity.” App. 1531. “For
more than a year,” she continued, “the School District obtained
feedback about the school selection process and listened to
individuals and representatives of groups to inform the
improvements to the school selection process.” Id.
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At that same December 2021 Committee meeting,
Appellant Sherice Sargent spoke against the Admissions
Policy. She explained her frustration with how quickly the
changes unfolded, blindsiding parents. She pointed out that,
because the changes were adopted wholesale in the middle of
the school year, parents had to make quick decisions based on
the new policy while managing COVID-19-related disruptions
to their children’s education. Sargent criticized the School
District for overhauling the process all at once (rather than
adopting a phased implementation) and not permitting
exceptions for eighth graders (like her daughter) who had
relied on the old admissions process in planning for their
futures.

Councilmember David Oh also criticized the School
District: “[T]his [policy] was announced the day before a
seven-week window open[ed] for applications to these criteria-
based admissions schools. And people were reeling from the
fact that an entirely new process had been put in without their
knowledge, without their opportunity to discuss or to have
experts weigh in on it.” App. 1446. Councilmember Helen
Gym added: “[The announcement of the Admissions Policy]
created chaos and uncertainty, fear and suspicion . . . . | think
that there was no question that there was no significant public
input.” App. 1451.

Finally, Dr. Joshua Wilson, an expert in the use of
automated scoring and automated writing evaluation tools,
expressed his disagreement with the Admissions Policy’s
reliance on the MI Write tool. He commended the School
District for its efforts to use a more objective tool to score
writing samples, but he opined that the MI Write tool was
inappropriate for high-stakes admissions decisions. That tool,
according to Dr. Wilson, was “deliberately designed not to
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evaluate content.” App. 1479. Instead, it “only evaluate[d] the
quality of the writing.” Id. Nonetheless, to qualify for Central
or Masterman, students needed to score 22 out of 30. For
Palumbo and Carver, the qualifying score was 17 out of 30. Dr.
Wilson “[knew] of no research that validate[d]”” whether these
scores were “predictive of future success in those respective
schools.” App. 1481-82. At the conclusion of the meeting, the
Committee took no action.

In the meantime, as the Admissions Policy had taken
effect in October 2021, the School District began applying it to
applications submitted for the upcoming 2022 to 2023 school
year.

Appellants Sherice Sargent, Michele Sheridan, and
Joshua Meyer are parents of children who participated in the
2022 Admissions Process for the criteria-based schools. Each
of their children resided outside the six preferred zip codes and
met the new criteria but were not admitted to their first-choice
schools.

The parents, in their own rights, as next friends of their
minor children, and on behalf of those similarly situated, sued
the School District, the Board of Education, and related
individuals in their official capacities.®> They alleged that the
School District “chang[ed] its selection process for criteria-

8 The individual Defendants include: William Hite, Joyce
Wilkerson, Leticia Egea-Hinton, Julia Danzy, Mallory Fix-
Lopez, Maria McColgan, Lisa Salley, Reginald Streater,
Cecilia Thompson, Sabriya Jubilee, and Karyn Lynch.
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based schools from a race-neutral process to a racially
discriminatory process.” App. 1786. And they claimed that the
School District did so “by moving from a highly individualized
and criteria-based process to a gerrymandered lottery system
where [B]lack and Latino students were given preferential
treatment.” App. 1787.

The amended complaint included claims under 42
U.S.C. § 1983 for violations of Title VI of the Civil Rights Act
of 1964, 42 U.S.C. § 2000d, and the Equal Protection Clause
of the Fourteenth Amendment, U.S. Const. amend. XIV, 8§81,
and state-law claims for violations of Article I, Sections 26 and
29 of the Pennsylvania Constitution.* Though they initially

% Title VI’s prohibition against discrimination is coextensive
with the Equal Protection Clause. See Doe ex rel. Doe v. Lower
Merion Sch. Dist., 665 F.3d 524, 557 (3d Cir. 2011). For our
purposes, the state constitutional provisions are, too. See, e.g.,
Commonwealth v. Albert, 758 A.2d 1149, 1151 (Pa. 2000)
(“[T]he equal protection provisions of the Pennsylvania
Constitution are analyzed under the same standards” as the
federal Equal Protection Clause) (citation modified)). But see
Allegheny Reprod. Health Ctr. v. Pa. Dep 't of Hum. Servs., 309
A.3d 808, 945 (Pa. 2024) (holding that “Section 26 of our
Charter affords broader protections than the federal Equal
Protection Clause”).

Appellants have standing. An injury resulting from
governmental racial discrimination provides a basis for
standing “only to those persons who are [] denied equal
treatment” by the challenged conduct. Lower Merion, 665 F.3d
at 542 (citation modified). One form of injury is being forced
to compete in a race-based system that may disadvantage the
plaintiff. See id. (quoting Parents Involved in Cmty. Schs. v.
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sought an injunction, they now seek only damages.

At the close of discovery, the District Court granted the
School District’s summary judgment motion. Sargent, 2024
WL 4476555, at *19. Because Plaintiffs were challenging “a
facially neutral law or policy that is applied evenhandedly,” id.
at *9 (citation omitted), for strict scrutiny to apply, they needed
to show that the policy had a racially discriminatory purpose
and impact, Doe ex rel. Doe v. Lower Merion Sch. Dist., 665
F.3d 524, 543 (3d Cir. 2011); see also Antonelli v. New Jersey,
419 F.3d 267, 274 (3d Cir. 2005). The Court held that no
reasonable factfinder could find either discriminatory purpose
or impact. Sargent, 2024 WL 4476555, at *10, *16. It therefore
applied rational basis review and held that the Admissions
Policy was rationally related to the legitimate interest in
“increasing access for all qualified children to some of the
City’s best schools.” Id. at *19.

In determining that no reasonable jury could find that
the School District acted with a discriminatory purpose, the
District Court made four conclusions central to its holding. Id.
at *14. First, the Court concluded that the statements made by
Dr. Hite, Dr. Jubilee, and Ms. Lynch neither revealed a
discriminatory purpose nor were they sufficiently linked to the
Admissions Policy. Id. at *16. Second, the Court held that
nothing in the Anti-Racism Declaration could lead one to
reasonably conclude that the School District implemented the
changes for a discriminatory purpose. Id. Third, the Court

Seattle Sch. Dist. No. 1., 551 U.S. 701, 719 (2007)). Sargent,
Sheridan, and Meyer allege that the Policy set up a race-based
system that harmed their children by depriving them of
admission to their preferred schools.

15



noted that statements at the City Council meeting by Dr.
Jubilee and Ms. Lynch revealed only “a desire to correct racial
biases that manifested in the previous school selection
process.” Id. at *17. Lastly, the Court dismissed the idea that
the zip codes were a proxy for race, citing, inter alia, Dr. Hite’s
and Dr. Jubilee’s denials that they considered race in selecting
the zip codes. See id. at *16. The Court determined instead that
the zip codes were selected because those geographic areas had
sent the lowest percentage of students to the schools in the past.
Id. at *18.

The District Court also held that the Admissions Policy
did not have a discriminatory impact. In doing so, the Court
relied heavily on a recent decision of the United States Court
of Appeals for the Fourth Circuit, Coalition for TJ v. Fairfax
County School Board, 68 F.4th 864 (4th Cir. 2023), cert.
denied, --- S. Ct. ---, 2024 WL 674659 (Feb. 20, 2024).
Consistent with that case, the District Court explained that
Plaintiffs’ data showed only the difference in the student
body’s racial composition “before-and-after” the changed
policy without accounting for how successful each racial group
was in receiving admissions offers. Sargent, 2024 WL
4476555, at *13. A “simplistic” before-and-after approach,
according to the District Court, would create a de facto
“immutable quota,” whereby any change from a prior year’s
demographics would raise constitutional alarm bells. Id.
(quoting Coal. for TJ, 68 F.4th at 881). The Court also noted
that Plaintiffs’ data were incomplete because they failed to
address how many students of each race applied to the schools
during that application cycle and whether the success rates of
applicants by race changed after the implementation of the
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Policy. Id. at *13-14.
Sargent, Sheridan, and Meyer timely appealed.®
i

The Fourteenth Amendment provides that no State shall
“deny to any person within its jurisdiction the equal protection
of the laws.” U.S. Const. amend. X1V, § 1. The “core purpose”
of the Equal Protection Clause is to eliminate “all
governmentally imposed discrimination based on race.”
Students for Fair Admissions, Inc. v. President & Fellows of
Harvard Coll., 600 U.S. 181, 206 (2023) (SFFA). “Eliminating
racial discrimination means eliminating all of it.” Id.

There are three categories of racially discriminatory
state action: (1) facially discriminatory policies containing
racial classifications, see id.; (2) facially neutral policies that

® The District Court had jurisdiction under 28 U.S.C. § 1331.
We have jurisdiction under 28 U.S.C. 8 1291. Our review is de
novo. Faush v. Tuesday Morning, Inc., 808 F.3d 208, 215 (3d
Cir. 2015). To prevail on summary judgment, the moving party
must show that “there is no genuine dispute as to any material
fact and the movant is entitled to judgment as a matter of law.”
Fed. R. Civ. P. 56(a). All facts must be viewed in the “light
most favorable to the non-moving party” with “all reasonable
inferences drawn in that party’s favor.” McKinney v. Univ. of
Pittsburgh, 915 F.3d 956, 960 (3d Cir. 2019) (citation
modified). We do not “weigh the evidence or assess its truth
but simply determine[] whether or not there is a genuine issue
for trial.” Antonelli, 419 F.3d at 272 (citing Anderson v. Liberty
Lobby, 477 U.S. 242, 249 (1986)).
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are applied differently on the basis of race, see Yick Wo v.
Hopkins, 118 U.S. 356, 373 (1886); and (3) facially neutral
policies that are applied evenhandedly but have a racially
discriminatory purpose and impact, see Lower Merion, 665
F.3d at 543; Antonelli, 419 F.3d at 274. We agree with the
parties and the District Court that the challenged Admissions
Policy implicates only the third category.

In Arlington Heights, the Supreme Court clarified that
state action cannot be unconstitutional solely because of its
disproportionate impact on members of different racial groups.
429 U.S. at 264-65. The Court explained that “[p]roof of
racially discriminatory intent or purpose is required to show a
violation of the Equal Protection Clause.” Id. at 265 (emphasis
added). But it also observed that a policy’s disproportionate or
discriminatory impact might provide circumstantial evidence
of state actors’ discriminatory purpose, along with other
indicators like the policy’s historical background and the
legislative or administrative history. Id. at 266—68.

Our Court, like some other Courts of Appeals, has read
Arlington Heights’s discussion of purpose and impact as a
conjunctive test requiring challengers to prove both
discriminatory purpose and impact to trigger strict scrutiny® of

® We read Lower Merion to foreclose us from considering
whether evidence of discriminatory purpose, by itself, can
trigger strict scrutiny. But we acknowledge a circuit split on
this issue and add two observations.

First, we note that the Supreme Court’s focus in this context
has been on intent. In a recent dissent from the denial of
certiorari, Justice Alito, joined by Justice Thomas, criticized
lower courts for “mistakenly treat[ing] evidence of disparate
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impact as a necessary element of an equal-protection claim”
even though the Supreme Court had “never said as much.” Bos.
Parent Coal. for Acad. Excellence Corp. v. Sch. Comm. for
Bos., 604 U.S. ---, 145 S. Ct. 15, 17 (2024). In Arlington
Heights, the Court made clear that impact “may provide an
important starting point” to assess whether there is a hidden
discriminatory purpose behind a facially neutral policy. 429
U.S. at 266. But it discussed disparate impact as one potential
indicator of discriminatory purpose. See Arlington Heights,
429 U.S. at 268 (“The foregoing summary [of indicia
(including disparate impact)] identifies, without purporting to
be exhaustive, subjects of proper inquiry in determining
whether racially discriminatory intent existed.”). And in the
decades since Arlington Heights, including quite recently, the
Supreme Court has repeatedly described that inquiry as one
about purpose. See, e.g., United States v. Skrmetti, 605 U.S.
495, 516 (2025) (“But where a law’s classifications are neither
covertly nor overtly based on sex . . . we do not subject the law
to heightened review unless it was motivated by an invidious
discriminatory purpose.”); Miller v. Johnson, 515 U.S. 900,
913 (1995) (“[S]tatutes are subject to strict scrutiny . . . when,
though race neutral on their face, they are motivated by a racial
purpose.”).

Second, these pronouncements of the high court echo our
dictum in Lower Merion: ““When there is a proof that a
discriminatory purpose has been a motivating factor in the
decision’ . . . courts should apply strict scrutiny.” 665 F.3d at
551 (quoting Arlington Heights, 429 U.S. at 265-66). See also
Pryor v. Nat’l Coll. Athletic Ass’n, 288 F.3d 548, 562 (3d Cir.
2002) (“Once a plaintiff establishes a discriminatory purpose
based on race, the decisionmaker must come forward and try
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a policy that is facially neutral and applied evenhandedly. See,
e.g., Lower Merion, 665 F.3d at 549; Antonelli, 419 F.3d at
274; Coal. for TJ, 68 F.4th at 879; Bos. Parent Coal. for Acad.
Excellence Corp. v. Sch. Comm. for Bos., 89 F.4th 46, 56-57
(1st Cir. 2023); Chinese Am. Citizens All. of Greater N.Y. v.
Adams, 116 F.4th 161, 165 (2d Cir. 2024); Lewis v. Ascension
Par. Sch. Bd., 806 F.3d 344, 359 (5th Cir. 2015). But not all
have. See, e.g., United States v. Viveros-Chavez, 114 F.4th 618,
622 (7th Cir. 2024) (“[A] facially neutral law fails
constitutional muster ‘if there is proof that a discriminatory
purpose has been a motivating factor’ in its enactment.”
(quoting Arlington Heights, 429 U.S. at 267)); Stevenson V.
Blytheville Sch. Dist. #5, 800 F.3d 955, 970 (8th Cir. 2015)
(“An allegation of disproportionate impact is only relevant to
the extent that it reflects a discriminatory purpose.” (citation

modified)).

In its pathmarking 2023 decision in Students for Fair
Admissions, Inc. v. President & Fellows of Harvard College,
the Supreme Court held two universities’ race-conscious
admissions policies unconstitutional. 600 U.S. at 231. One
school used race as a “determinative tip,” id. at 195, and the
other considered it a “plus” factor, id. at 196. Applying strict
scrutiny to the racially discriminatory policy,” the Court

to show that the policy or rule at issue survives strict
scrutiny.”).

" In SFFA, the Supreme Court noted that in only two other
contexts had it found a race-based interest sufficiently
compelling to satisfy strict scrutiny. 600 U.S. at 207. First,
“remediating  specific, identified instances of past
discrimination that violated the Constitution or a statute,” and
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rejected interests such as “better educating [] students through
diversity” and “enhancing appreciation, respect, and empathy,
cross-racial understanding, and breaking down stereotypes” as
insufficiently compelling. Id. at 214. The Court also held that
the universities had failed to “articulate a meaningful
connection between the means they employ[ed] and the goals
they pursue[d]” so the policies were not narrowly tailored. Id.
at 215. In the zero-sum competitive admissions processes at
issue in SFFA, amorphous “diversity” goals did not pass
constitutional muster. Id. at 214, 218-19.

The Court’s opinion in SFFA was an extension of its
prior statements that it is “patently unconstitutional” for a
public school to seek “some specified percentage of a
particular group merely because of its race or ethnic origin,”
Grutter v. Bollinger, 539 U.S. 306, 329-30 (2003) (citation
modified), and that racial balancing, such as aiming to “attain][ ]
a level of diversity within the schools that approximates the
district’s overall demographics” is an illegitimate objective,
Parents Involved in Cmty. Schs. v. Seattle Sch. Dist. No. 1, 551
U.S. 701, 727 (2007) (plurality opinion) (citation modified).
Though the Court had tolerated limited race-conscious
admissions policies in the past, see, e.g., Regents of Univ. of
Cal. v. Bakke, 438 U.S. 265, 320 (1978) (opinion of Powell,
J.); Grutter, 539 U.S. at 343, no longer was it “willing to
dispense temporarily with the Constitution’s unambiguous
guarantee of equal protection.” SFFA, 600 U.S. at 212. The
Court expressly rejected the goal of proportionality and
cautioned that, going forward, schools “may not simply
establish through application essays or other means the regime

second, “avoiding imminent and serious risks to human safety
in prisons.” Id.
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we hold unlawful today.” Id. at 230. Because “[w]hat cannot
be done directly cannot be done indirectly,” id. (quoting
Cummings v. Missouri, 71 U.S. 277, 325 (1867)), when a
discriminatory purpose has been a motivating factor in a state
actor’s decision to enact a facially neutral policy that produces
a discriminatory impact, judicial deference is no longer
justified. See Arlington Heights, 429 U.S. at 265-66. ““The
Constitution deals with substance, not shadows,” and the
prohibition against racial discrimination is ‘levelled at the
thing, not the name.”” SFFA, 600 U.S. at 230 (quoting
Cummings, 71 U.S. at 325).

With these principles to guide our assessment of the
zero-sum, competitive Admissions Policy at issue in this
appeal, we hold that a reasonable factfinder could decide that:
(1) the School District acted with a discriminatory purpose in
adopting the Policy; and (2) the Policy had a discriminatory
impact. Because there are genuine disputes of material fact on
each issue, we will vacate the District Court’s order granting
summary judgment.

A

Start with the purpose prong. State action is taken with
“a discriminatory purpose” when the decisionmaker adopted
the challenged action at least partially to benefit or burden an
identifiable group. Lower Merion, 665 F.3d at 548. The
decisionmaker must have “selected or reaffirmed a particular
course of action at least in part ‘because of,” not merely ‘in
spite of,” the action’s beneficial or adverse effects” on certain
groups. Id. at 551 (quoting Pers. Adm’r of Mass. v. Feeney, 442
U.S. 256, 279 (1979)). State actors’ “mere awareness” of the
racial effects of a policy is not actionable. Lower Merion, 665
F.3d at 548. But when the evidence shows that a discriminatory

22



purpose has been a motivating factor in the decision and there
is also a discriminatory impact, as required by our precedents,
judicial deference is no longer justified. Id. at 549, 551 & n.42.8

To determine whether a discriminatory purpose was a
motivating factor, we undertake a “sensitive inquiry” into all
“circumstantial and direct evidence of intent.” Arlington
Heights, 429 U.S. at 266. Direct evidence is rare.
Circumstantial evidence is more common and might include:
(1) whether the official action has a racially disproportionate
impact, including “whether it bears more heavily on one race
than another”; (2) the historical background of the decision;
and (3) the legislative or administrative history of the decision.
Id. at 26668 (quoting Washington v. Davis, 426 U.S. 229, 242
(1976)).

Appellants argue that summary judgment was improper
because, when viewing the record in the light most favorable
to them, a reasonable factfinder could find that the School
District implemented the Admissions Policy to alter the racial
composition of the student body at the four schools. They cite:

8 A defendant may avoid liability for the action if it proves “that
the same decision would have resulted evenhad the
impermissible purpose not been considered.” Arlington
Heights, 429 U.S. at 270 n.21. In such cases, the plaintiffs can
“no longer fairly [] attribute the injury complained of to
improper consideration of a discriminatory purpose.” Id. The
School District does not raise this defense here, so our
discussion at this stage of the litigation concerns only whether
there is sufficient evidence in the record for a reasonable
factfinder to determine that a discriminatory purpose was at
least a motivating factor in the adoption of the Admissions
Policy.
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(1) the Anti-Racism Declaration announcing the School
District’s intent to “uproot[]” its policies and “center[] [its]
work through the lens of racial equity,” App. 679; (2) the
School District’s Goals and Guardrails document, including
the goal in Indicator 4.1 that the percentage of qualified Black
or Hispanic students “will grow” from 33.8 percent to “at least”
52 percent, “making progress towards being proportional to
[the] population as a whole,” App. 1421; and (3) the school
officials’ declarations, deposition testimony, and statements at
the December 2021 City Council Committee Hearing.

The School District counters that the “evidence,
including testimony and [School] District documents,
uniformly showed that the 2022 Admissions Process was race-
neutral and motivated by legitimate goals, such as increasing
objectivity and improving access for qualified students from
underrepresented geographic areas.” School District Br. 25.
The School District maintains that the Admissions Policy was
adopted to promote standardization in the processes, enhance
objectivity and fairness, and increase access to education. And
it cites the Pew Report as evidence that the preferred zip codes
were selected merely because of “historically low enrollment
rates” in those areas. School District Br. 7.

As we have explained, the historical context in which
the policy was adopted along with the legislative or
administrative  history of its adoption can provide
circumstantial evidence of discriminatory intent. Lower
Merion, 665 F.3d at 552. The “specific sequence of events
leading up to the challenged decision also may shed some light
on the decisionmaker’s purposes.” Arlington Heights, 429 U.S.
at 267. In particular, departures from the normal process of
adopting and implementing a policy might provide evidence
that the actions were taken for improper purposes. See id.
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Reports or contemporary statements by members of the
decisionmaking body are particularly relevant. Id. at 268.

The School District’s actions in this case did not occur
in a vacuum. Just three weeks after George Floyd’s death
sparked a national conversation about racism, the School
District shared its Anti-Racism Declaration, which vowed to
scrutinize all its work “through the lens of racial equity.” App.
679. Less than six months later, the Board released the Goals
and Guardrails document, announcing its intention to increase
the percentage of Black or Hispanic applicants who met
admissions criteria from 33.8 percent to at least 52 percent of
the overall total by August 2026. That growth, the document
stated, would “mak[e] progress” towards achieving a pool of
“qualified” students that is “proportional to [the] population as
a whole.” App. 1421. And in early 2021, a month after the
release of its Goals and Guardrails document, Board members
assured the public it would see new policies implemented that
year to further those goals. The School District followed
through on that commitment when it announced the new
Admissions Policy in October 2021. In its announcement, the
School District explained that it had adopted the Admissions
Policy “[a]s a result of” the equity lens review of all its policies.
App. 1313. And in a possible departure from normal processes,
the Admissions Policy was announced the day before the
application opened, and it took effect immediately, with “little
input” from the public. App. 1700.

These statements and actions, taken together in context,
could support a finding that the School District adopted the
Admissions Policy to achieve racial proportionality. The
record also could support the conclusion that the zip code
preference was a proxy for race because it benefitted members
of certain racial groups more than others. Dr. Jubilee herself
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confirmed that “the [z]ip code preference was equity.” App.
616. Five of the six zip codes have a majority Black and
Hispanic population with disproportionately low Asian and (in
some zip codes) disproportionately low white populations. So
the “golden ticket” of automatic admission was more likely to
be awarded to Black and Hispanic students who lived in the
preferred zip codes. Cf. Rice v. Cayetano, 528 U.S. 495, 514
(2000) (invalidating a state constitutional amendment that used
ancestry as a proxy for race to limit voting rights); Griggs v.
Duke Power Co., 401 U.S. 424, 431-32 (1971) (holding that a
high school diploma requirement was an “artificial, arbitrary,
and unnecessary barrier[] to employment” that “operate[d]
invidiously to discriminate on the basis of [race]”).

In sum, viewing the evidence and all reasonable
inferences therefrom in the light most favorable to Appellants,
a reasonable factfinder could find that the School District
adopted the Admissions Policy to change the racial makeup of
the four most selective schools. Altering the schools’ racial
makeup would increase the representation of Black and
Hispanic students while decreasing white and Asian students’
representation in a zero-sum admissions game. See SFFA, 600
U.S. at 272 (Thomas, J., concurring) (highlighting the zero-
sum nature of the admissions process).

No doubt, some evidence—such as the Pew Report and
the Wolford Declaration—supports the School District’s stated
rationales of increasing geographic diversity and decreasing
subjectivity in the admissions process. But the District Court’s
conclusion that the “evidence uniformly demonstrate[d] that
the changes to the admissions process were not motivated by a
racially discriminatory purpose,” Sargent, 2024 WL 4476555,
at *15 (emphasis added), is belied by the record. In focusing
on the evidence of how the School District went about
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implementing the Admissions Policy, the District Court did not
adequately consider the evidence of why the School District
implemented the Policy in the first place, including the School
District’s stated goals, the historical context behind the
“equity” aims, and statements made by School District
officials. So while a factfinder could agree with the District
Court’s reading of the record and find a discriminatory purpose
lacking, we cannot determine as a matter of law that no
reasonable factfinder could infer a discriminatory purpose. The
District Court erred in holding otherwise.

B

Having determined that one could reasonably find a
discriminatory purpose, we turn next to consider impact.
“[D]iscriminatory impact must be shown to establish an equal
protection violation because ‘plaintiffs must show that they
have been injured as a result’ of the governmental action to
ensure that courts ‘can impose a meaningful remedy.’”” Lower
Merion, 665 F.3d at 549-50 (quoting Garza v. Cnty. of Los
Angeles, 918 F.2d 763, 771 (9th Cir. 1990)). Here, a reasonable
factfinder could conclude that the Admissions Policy had a
discriminatory impact.

Appellants provide data on the raw number of students
accepted by race (without accounting for the number of
students by race who applied) before and after the
implementation of the Admissions Policy. Their data show that
admissions offers to Asian students decreased at three of the
four schools and offers to white students decreased at all four.
Meanwhile, admissions offers to Black and Hispanic students
increased significantly at three of the four schools.

The School District counters that the data “merely lists
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the year-to-year racial composition of students receiving offers
the year before and the year of the 2022 Admissions Process”
without comparing “the success rates of students” who were
deemed “qualified” under the new admissions criteria “by race
and ethnicity.” School District Br. 34. To show the race-neutral
impact of its Admissions Policy, the School District has
provided its own data. Citing Dr. Wolford’s declaration, the
School District notes that the success rates by race were “nearly
identical” because the proportion of admitted students by race
was approximately equivalent to the proportion of “qualified
applicants” by race, showing a neutral effect across racial
groups. School District Br. 41. For example, for the 2021 to
2022 school year, 38 percent of “qualified applicants” to
Palumbo were Asian and 39 percent of admitted students were
Asian. App. 145. So the School District contends there was no
discriminatory impact because the student body composition
(by race) tracked the percentage of “qualified applicants” (by
race).

The School District’s presentation of the success rates
lacks context. The Admissions Policy also changed the
relevant qualifications, so a “qualified applicant™ did not have

° In one respect, the School District raised standards. The
Admissions Policy required students to have all A’s and B’s
when a stray C had previously been acceptable. But the
standards declined in other ways, including the lack of
standardized testing and the introduction of an automated
writing sample tool that did not assess content. And the School
District did away with letters of recommendation, traditional
writing samples, and interview requirements. So to qualify
under the Admissions Policy, a student in a preferred zip code
only had to pass the automated writing assessment and meet

28



the same meaning in 2021 and 2022. Moreover, the percentage
of “qualified applicants” (by race) in the pool changed
significantly from 2021 to 2022, and qualifying for admission
alone resulted in automatic admission in a preferred zip code.
The data in the Wolford Declaration show that the Admissions
Policy yielded some striking differences in the “qualified
applicant” pools for each of the schools between 2021 and
2022:

e Palumbo. The percentage of qualified applicants who
were Black more than doubled from 11 percent to 24
percent and the percentage of qualified applicants who
were Hispanic did likewise from 6 percent to 15 percent.
The percentage of qualified applicants who were Asian
or white declined from 38 percent to 28 percent and
from 40 percent to 26 percent, respectively.

e Carver. The percentage of qualified applicants who
were Black increased from 16 percent to 29 percent and
the percentage of qualified applicants who were
Hispanic doubled from 6 percent to 12 percent. The
percentage of qualified applicants who were Asian and
white decreased from 35 percent to 31 percent and 36
percent to 21 percent, respectively.

e Central. The percentage of qualified applicants who
were Black doubled from 11 percent to 22 percent and
the percentage of qualified applicants who were
Hispanic increased from 6 percent to 13 percent. The
percentage of qualified applicants who were Asian and
white decreased from 38 percent to 32 percent and from

attendance and grade requirements like those that had been
required before.
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39 percent to 26 percent, respectively.

e Masterman. The percentage of qualified applicants who
were Black increased slightly from 11 percent to 12
percent and the percentage of qualified applicants who
were Hispanic increased from 5 percent to 8 percent.
Qualified applicants who were Asian also saw a mild
increase from 37 percent to 39 percent. The percentage
of qualified applicants who were white declined from
39 percent to 35 percent.

See App. 145.

The notable changes in the “qualified applicant” pool
discussed above track the School District’s stated aims in its
Goals and Guardrails document. Recall the School District
announced in Indicator 4.1 that the percentage of eighth grade
students qualified for the criteria-based schools who are
“Black/African American or Hispanic/Latinx will grow from
33.8% in August 2020 to at least 52.0% (making progress
towards being proportional to [the] population as a whole by
August 2026).” App. 1421. In the year at issue, the School
District increased the percentage of “qualified applicants” who
were Black or Hispanic at each of the four schools.

Based on these increases and the fact that being
“qualified” resulted in automatic admission for students in
preferred zip codes, a reasonable factfinder could conclude that
the School District was well on its way to achieving racially
proportional representation in the four most competitive public
high schools. And that it did so by both changing the
admissions criteria and giving preference to students in zip
codes where Asian  Americans were  “woefully
underrepresented,” meaning that the benefits of the Policy—
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I.e., automatic admission—were almost certain to redound to
the benefit of students who were not Asian American. Reply
Br. 2. The School District does not dispute that the zip code
preference accomplished its stated goal of increasing the
number of enrolled students from those areas.

Yet the School District argues, and the District Court
held, that Appellants’ data do not suffice at the summary
judgment stage under either our precedents or two of our sister
courts’ analytical framework. We disagree. Our precedents,
despite involving facially neutral but evenhandedly applied
policies like this one, are otherwise factually inapposite. And
we cannot abide the First and Fourth Circuit’s flawed disparate
Impact analyses.

1

Consider first our precedents. In Antonelli, we evaluated
a facially neutral fire department entry exam adopted after New
Jersey was subject to a consent decree requiring “affirmative
action to increase the proportion of African-American and
Hispanic personnel.” 419 F.3d at 270-71. A group of mostly
white applicants who failed the exam alleged that it was
racially discriminatory in violation of the Equal Protection
Clause. Id. at 272. But the appellants there “ha[d] not provided
any evidence that [the relevant portion of the exam] had a
discriminatory impact on white candidates.” 1d. at 276. And the
mean scores and passing rates were “remarkably similar for
African-American, Hispanic[,] and white applicants.” Id.
Because of that lack of evidence, we held that there was no
discriminatory impact. 1d.

Next, in Lower Merion, we assessed the
constitutionality of a public-school redistricting plan intended
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to equalize student enrollment at two high schools. 665 F.3d at
539. The district court entered judgment for the school district
after a bench trial, and we affirmed, holding that the plan
comported with the Equal Protection Clause. Id. at 557. To
show discriminatory impact, the challengers had to “show that
similarly situated individuals of a different race were treated
differently.” Id. at 550. And because all students within the
rezoned area were treated the same, there was no
discriminatory impact. Id. That is, all students within the
rezoned area were assigned to the same high school as each
other, regardless of race, and all students outside the rezoned
area were assigned to the same high school as each other,
regardless of race. 1d. Based on the district court’s factual
findings after a bench trial, we concluded there was no
discriminatory impact and applied rational basis review to the
policy. See id. at 539-40, 550.

The School District contends that here, like in Lower
Merion, all students within the preferred zip codes received
preferential treatment, regardless of race, while all students
outside the preferred zip codes were also treated equally in the
lottery. That analogy misses the mark for several reasons. For
starters, the Lower Merion case went to trial and the trier of
fact made its own factual findings on discriminatory purpose
and impact. 665 F.3d at 539. Our remand order today requires
factfinding on discriminatory purpose and impact. 665 F.3d at
539. Second, the school admissions context—a zero-sum game
in which the admission of one student means the rejection of
another—is fundamentally different from redistricting a
public-school zone. Criteria-based high school admissions,
especially for schools like Palumbo, Carver, Central, and
Masterman, resemble the competitive college admissions
processes at issue in SFFA. For every student admitted because
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of a potentially racially discriminatory policy, another is
rejected. Third, in Lower Merion, the school district had
decided to redistrict for nondiscriminatory reasons before it
evaluated proposed plans and adopted one with only incidental
racial effects. 665 F.3d at 530. Here, conversely, Appellants
alleged the Admissions Policy was adopted because the School
District wanted to alter the racial makeup of the schools.
Finally, it is unclear whether Lower Merion’s permissive
attitude towards race-conscious policies and diversity goals
survived SFFA. Compare Lower Merion, 665 F.3d at 547-48
(explaining that the district court had wrongly “conflated [use
of] race as a factor with [a] discriminatory purpose” (citation
modified)), with SFFA, 600 U.S. at 202-03, 231 (holding that
using race as a factor in admissions is racially discriminatory
in violation of the Equal Protection Clause).

Contrary to the School District’s assertion, the correct
inquiry is not whether everyone inside the preferred zip code
Is treated equally. With a facially neutral and evenly applied
policy like this one, all students residing within the zip codes
will receive the same treatment. The correct inquiry is whether
the antecedent decision to implement the Admissions Policy
itself—including the zip code preference—had a
discriminatory effect on applicants. We ask whether the Policy
“bears more heavily on one race than another.” Arlington
Heights, 429 U.S. at 266. For the reasons we have explained, a
reasonable factfinder could conclude that it does. As we have
noted, the Asian American representation in each of the
preferred zip codes was disproportionately low—ranging from
only 1.15 percent to 5.7 percent—in contrast to 10 percent in
the School District as a whole.

In sum, this case does not involve a remedial consent
decree as in Antonelli or a rezoning plan that treated all
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students equally as in Lower Merion. Instead, if the factfinder
determines that it was adopted for a discriminatory purpose,
this Policy would be more like the policies the Supreme Court
addressed in SFFA (and its prior cases Grutter and Bakke) that
intentionally gave preferences to some racial groups over
others in a competitive admissions process, all in pursuit of a
student body that matched administrators’ notions of diversity,
proportionality, or proper racial balance. See, e.g., SFFA, 600
U.S. at 214; Grutter, 539 U.S. at 330; Bakke; 438 U.S. at 311;
see also Parents Involved, 551 U.S. at 726 (plurality opinion)
(“In design and operation, the plans [that had assigned K-12
students to public schools, in part on the basis of race] are
directed only to racial balance, pure and simple, an objective
this Court has repeatedly condemned as illegitimate.”). The
only legally significant difference we can identify between this
case and SFFA is that the admissions policies at issue in SFFA
were not facially neutral. SFFA, 600 U.S. at 195-97. The
policies there explicitly stated the race-based motivations of
the defendants whereas here, under Arlington Heights, the
court must conduct a more searching inquiry. If the factfinder
concludes that the School District’s facially neutral policy here
was enacted for the same, race-based reasons the Supreme
Court rejected in SFFA, the court must also look to that line of
cases for guidance, as we do, because “what cannot be done
directly cannot be done indirectly.” SFFA, 600 U.S. at 230
(citation modified).

2

Our sister courts have recently addressed cases
involving similar competitive high school admissions policies.
See Coal. for TJ, 68 F.4th at 872—75; Bos. Parent Coal., 89
F.4th at 51-55; Chinese Am. Citizens All., 116 F.4th at 164-68.
For example, the admissions policy at issue in Coalition for TJ,
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on which the District Court most heavily relied, allocated seats
at one of the nation’s best public schools—Thomas Jefferson
High School for Science and Technology in Alexandria,
Virginia—to students from each middle school in the school
district. 68 F.4th at 875. Despite that facially neutral
classification, Asian American challengers alleged that the
new policy was intended to, and did, hinder their chances for
admission. Id. at 871. The Fourth Circuit rejected the
challengers’ attempt to compare the number and proportion of
Asian American students admitted to Thomas Jefferson before
and after the policy was implemented. Id. at 880-81. It held
that courts could not rely on that kind of data. Id. Doing so
would “turn the previous status quo into an immutable quota,”
such that schools could never change their policies without fear
of “constitutional attack.” Id. at 881 (citation modified).

In directing entry of summary judgment in the school
board’s favor, the Fourth Circuit said the district court should
have instead compared the “success rate” of Asian Americans
against other groups. Id. at 881. And because Asian American
students still had “greater success” in securing admission to
Thomas Jefferson than other racial groups—despite receiving
fewer offers than the year before—the court found no
discriminatory impact. Id. at 887. Even in the face of evidence
of discriminatory intent and a measurable effect on enroliment,
so long as the allegedly disfavored racial group remained more
successful than other racial groups, the Fourth Circuit held that
it need only apply rational basis review. Id.

We are unpersuaded by the Fourth Circuit’s reasoning
in Coalition for TJ. In dissent, Judge Rushing rejected the
majority’s conclusion that using “before-and-after” data would
turn “the previous status quo into an immutable quota.” 1d. at
905 (Rushing, J., dissenting) (citation modified). To her it was
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obvious—as it is to us—that these concerns were unfounded
because challengers must always prove racially discriminatory
intent, not just impact. Id. No facially neutral policy will be
held unconstitutional solely because of its disproportionate
impact, as the Supreme Court first made clear in 1976. See
Davis, 426 U.S. at 242 (“Disproportionate impact is not
irrelevant, but it is not the sole touchstone of an invidious racial
discrimination forbidden by the Constitution.”). Judge Rushing
saw no reason why evidence of a measurable change derived
from a straightforward ‘before-and-after” analysis of
enrollment rates by race would not suffice to show
discriminatory impact. Coal. for TJ, 68 F.4th at 904-05.
Neither do we.°

In Boston Parent Coalition, the First Circuit echoed the
Fourth Circuit’s reasoning in Coalition for TJ. 89 F.4th at 57—
58. There, a coalition acting on behalf of parents of Asian and
white students challenged the Boston school system’s
admissions policy that gave priority enrollment to certain zip

10 On the other hand, simple “before-and-after” data may not
suffice to satisfy a factfinder of discriminatory impact in every
case, particularly if that data shows only a de minimis or
statistically insignificant change. While we recognize that such
questions are usually ones for the factfinder, not every “before-
and-after” change, no matter how small, will necessarily
establish a discriminatory impact. If discriminatory impact
were always satisfied, it would compress our Lower Merion
framework into a de facto one-part test about discriminatory
purpose alone—and would thus contravene our binding
precedent. See supra n.6 (discussing Lower Merion’s holding
that both purpose and impact are required to trigger strict
scrutiny).
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codes. Bos. Parent Coal., 89 F.4th at 53. The court
acknowledged that the school district “expected” its new
admissions policy to reduce the percentage of white and Asian
students in certain selective schools. Id. at 57. But it held that
the policy did not have a discriminatory impact because white
and Asian students remained “stark[ly] over-represent[ed]”—
I.e., disproportionately successful in receiving admission, even
if less so than before—after its implementation. Id. at 58.

Our disagreement with the First and Fourth Circuits is
not without support. The Supreme Court itself looked to a form
of before-and-after data when it struck down the universities’
race conscious admissions programs in SFFA. There,
“Harvard’s consideration of race ha[d] led to an 11.1%
decrease in the number of Asian Americans admitted” and its
“policy of considering applicants’ race . . . overall result[ed] in
fewer Asian American and white students being admitted.”
SFFA, 600 U.S. at 218.% Neither the Equal Protection Clause
nor our precedent requires more complex inquiries.

Though the Supreme Court declined to hear both
Coalition for TJ and Boston Parent Coalition, Justice Alito,
joined by Justice Thomas, dissented from the denial of
certiorari in each case. Coal. for TJ v. Fairfax Cnty. Sch. Bd.,
--- S. Ct. ---, 2024 WL 674659, at *5 (Feb. 20, 2024) (Alito, J.,
dissenting from denial of certiorari); Bos. Parent Coal. for
Acad. Excellence Corp. v. Sch. Comm. for Bos., 604 U.S. ---,

11 Although the Supreme Court’s discussion of similar data in
SFFA was in service of its conclusion that the admissions
policies there failed strict scrutiny, 600 U.S. at 213, 218, we
see no reason why data showing that a race-based policy fails
strict scrutiny could not also help show that the policy is race-
based in the first place.
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145 S. Ct. 15, 18 (2024) (Alito, J., dissenting from denial of
certiorari). And in a separate statement respecting the denial of
certiorari in Boston Parent Coalition, Justice Gorsuch
explained that he shared many of Justice Alito’s concerns. Bos.
Parent Coal.,, 145 S. Ct. at 15 (Gorsuch, J., statement
respecting the denial of certiorari).

Calling the Fourth Circuit’s reasoning “indefensible,”
Justice Alito described its holding as “in essence, [] that
intentional racial discrimination is constitutional so long as it
is not too severe.” Coal. for TJ, 2024 WL 674659, at *1. He
deemed the Fourth Circuit’s analysis a “patently incorrect and
dangerous understanding” of disparate impact. Id. Justice Alito
maintained that all a party must show for disparate impact “is
that an admission|[s] policy reduced one racial group’s chance
of admission and increased another racial group’s chance of
admission.” Bos. Parent Coal., 145 S. Ct. at 17. He also
expressed concern that the admissions policy at Thomas
Jefferson had “been trumpeted to potential replicators as a
blueprint for evading SFFA,” Coal. for TJ, 2024 WL 674659,
at *5, and that the Fourth Circuit’s “reasoning offer[ed] a
roadmap for other federal courts to provide cover,” id. at *5
n.g.

We share Justice Alito’s concerns. In SFFA, the
Supreme Court clarified that race-based government action is
tolerable only in extraordinary cases. 600 U.S. at 207-08. And
In just the past two years, three Justices have expressed
concerns about using convoluted disparate impact analyses to
dilute the Equal Protection Clause’s force in cases like this one.
For these reasons, we respectfully disagree with the First and
Fourth Circuits’ approaches to the discriminatory impact
inquiry and reject their framework. We will not sanction new
exceptions to the Equal Protection Clause’s mandate simply
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because a court determines one racial group is, in its view,
sufficiently successful. See SFFA, 600 U.S. at 229 (2023)
(rejecting the notion of “a judiciary that picks winners and
losers based on the color of their skin”); Feeney, 442 U.S. at
277 (“Invidious discrimination does not become less so
because the discrimination accomplished is of a lesser
magnitude.”).

In our view, the Second Circuit has taken a sounder
approach than the First and Fourth Circuits. In Chinese
American Citizens Alliance, New York City had changed the
admissions policy for its most competitive high schools,
reserving a greater proportion of seats for students based “on
the economic status of the student applicant’s community as a
whole, rather than on an individual basis.” 116 F.4th at 164.
The court held that the plaintiffs did not need to show
aggregate discriminatory impact against any one racial group;
instead, “a valid equal protection claim can be based on a
showing that any individual has been negatively affected or
harmed by that discriminatory law or policy based on race,
even if there is no disparate impact to members of that racial
class in the aggregate.” Id. at 173 (emphasis added). The
Second Circuit explained that the “discriminatory impact”
prong of the analysis could be satisfied by an individualized
inquiry into whether the plaintiffs had been harmed by a policy
that was enacted with a discriminatory purpose. Id.

To be sure, aggregate disparate impact might still be
strong evidence of a constitutional violation, but the Second
Circuit explained it was not a prerequisite. Id. at 171-72. “It is
axiomatic that ‘[a]t the heart of the Constitution’s guarantee of
equal protection lies the simple command that the Government
must treat citizens as individuals, not as simply components of
aracial, religious, sexual or national class.”” Id. at 173 (quoting
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Miller v. Johnson, 515 U.S. 900, 911 (1995)) (citation
modified).

We join the Second Circuit in holding that, while
evidence of an aggregate discriminatory impact may satisfy the
“discriminatory impact” inquiry, it is not the only permissible
form of proof. Appellants must show that “similarly situated
individuals of a different race were treated differently.” Lower
Merion, 665 F.3d at 550. To determine whether they have met
this burden, the District Court may look to the aggregate
disparate impact data the parties have provided. Statistically
significant changes in so-called “before-and-after” data are
relevant, including, but not limited to, year-over-year changes
to enrollment by race, “qualified applicants” by race, and
success rates by race. But on remand, the District Court at trial
may also look to whether any plaintiff has shown that he or she
“has been negatively affected or harmed by [the]
discriminatory law or policy based on race.” Chinese Am.
Citizens All., 116 F.4th at 173; see also Cooper v. Harris, 581
U.S. 285,319 (2017) (“[I]n no area of our equal protection law
have we forced plaintiffs to submit one particular form of proof
to prevail.”); Gratz v. Bollinger, 539 U.S. 244, 262 (2003)
(describing the injury there as “the denial of equal treatment
resulting from the imposition of the barrier, not the ultimate
ability to obtain the benefit.”). While the form of proof
necessary to show that the Admissions Policy caused a reduced
likelihood of admission on an individual or aggregate basis
may vary, the District Court must ensure that the
discriminatory impact is real and identifiable because
discriminatory purpose without an actual injury is insufficient
to trigger strict scrutiny under our caselaw. Cf. Chinese Am.
Citizens All., 116 F.4th at 17677 (explaining that the “unequal
treatment” of Asian Americans students by excluding them
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from reserved seats was the injury demonstrating
discriminatory impact).

**k*

Based on the data in the record—including admissions
offers year-over-year, the changes in the “qualified applicant”
pool resulting from the new criteria, and the demographics of
the chosen zip codes—a reasonable factfinder could infer that
the 2022 Admissions Policy increased Black and Hispanic
students’ chances of admission to Palumbo, Carver, Central,
and Masterman while decreasing Asian and white students’
chances. We therefore hold that the record supports, though it
does not compel, a finding that the Admissions Policy had both
the purpose and effect of discriminating on the basis of race in
violation of the Equal Protection Clause of the Fourteenth
Amendment to the Constitution.*2

v

The Supreme Court recently clarified that the core
purpose of the Equal Protection Clause is “doing away with all
governmentally imposed discrimination based on race.” SFFA,
600 U.S. at 206 (citation modified). And “[e]liminating racial
discrimination means eliminating all of it.” Id. “[T]he
guarantee of equal protection cannot mean one thing when
applied to one individual and something else when applied to
a person of another color.” Id. (quoting Bakke, 438 U.S. at 289

2 That is, a factfinder may ultimately determine that the Policy
did not have a discriminatory purpose or impact and thus that
strict scrutiny does not apply. We also express no opinion on
whether the Policy would survive strict scrutiny. See SFFA,
600 U.S. at 206-07; see also supra n.7.
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90 (opinion of Powell, J.)).

The Philadelphia School District’s Anti-Racism
Declaration aspired to “center[] [its] work through the lens of
racial equity.” App. 679. To that end, it tried to “mak]e]
progress towards” achieving a student body racial composition
proportional to the broader population. App. 1421. After
conducting an “equity lens review” of its policies, it adopted
the 2022 Admissions Policy. App. 1313. That Policy changed
the admissions qualifications and gave preference to six zip
codes with disproportionately high Black and Hispanic
populations relative to their white and/or Asian American
populations. School District officials made public and private
statements—both before and after the enactment of the
Admissions Policy—that could support a finding that the
Policy was intended to alter (and did alter) the racial makeup
of the schools. So a reasonable factfinder could conclude that
the School District acted with a discriminatory purpose.

A reasonable factfinder could also determine that the
Admissions Policy had a discriminatory impact. The data
here—though imperfect—reveal potentially significant
changes in the racial composition of the “qualified applicant”
pool and the student body from 2021 to 2022. And the record
shows that the benefits of the zip code policy were more likely
to flow to individuals of certain races than others, consistent
with the School District’s push for proportional representation
at its most competitive high schools.

For those reasons, we will vacate and remand for further
proceedings consistent with this opinion.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

SHERICE SARGENT, et al., :
Plaintiffs, : CIVIL ACTION

V. : No. 22-1509
THE SCHOOL DISTRICT OF
PHILADELPHIA, et al.,

Defendants.

MEMORANDUM

Kenney, J. October 9, 2024

In 2021, the School District of Philadelphia (the “School District”) revised its admissions
process for enrollment in its “criteria-based” high schools for the 2022-2023 school year (the

“2022 Admission Process™). Criteria-based high schools are admission-only public schools that

offer a rigorous, enriched curriculum that may focus on a specific area of study, such as
mathematics, science, humanities, or fine and performing arts. To gain admission, students must
submit an application and meet certain qualifications, including grade cut-offs and attendance
requirements. Plaintiffs’ challenge focuses on the changes to the admissions process for four
criteria-based high schools: Academy at Palumbo (“Palumbo”), George Washington Carver High

School of Engineering and Science (“Carver”), Central High School (“Central”), and Julia R.

Masterman High School (“Masterman”).
With the changes, Defendants sought to remedy a number of issues with the prior

admissions process for the 2021-2022 school year (the “2021 Admissions Process”). During the

2021 Admissions Process, each criteria-based school employed its own student admissions team,
tasked with individually reviewing applications and admitting students. As a result, unqualified

students were gaining admission to certain criteria-based schools at the expense of other qualified
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students who resided in six Philadelphia zip codes. To remedy this issue, in the 2022 Admissions
Process, the individual admissions teams were replaced by a computerized lottery which only
admitted qualified students. The School District also implemented a “zip code preference” in the
lottery. Pursuant to the zip code preference, any qualified student of any race that applied for
admission to Palumbo, Carver, Central, or Masterman and lived in one of the selected six
Philadelphia zip codes would automatically be admitted. In addition to implementing these
changes to address issues from the 2021 Admissions Process, Defendants raised the standards for
admission to Palumbo, Central, Carver, and Masterman.*

Plaintiffs are parents of students who participated in the 2022 Admissions Process and did
not receive admission into their preferred criteria-based school. The gravamen of Plaintiffs’
complaint is that the School District—along with the other named defendants in this case, all of
whom are either on the Board of Education for the School District or are employed by the School
District—specifically revised the admissions process to give preference to students on the basis of
their race or on the basis of their residence in zip codes that were selected because of their racial
composition. See ECF No. 31 {{ 6-17, 102.

Plaintiffs initially sought to enjoin Defendants from implementing the changes to the
admissions process for the criteria-based schools through a Motion for a Preliminary Injunction.
See ECF No. 32 at 1. Plaintiffs’ motion primarily hinged on their interpretation of a single sentence

from a School District Board of Education document:

! For example, in the 2021 Admissions Process, applicants to Palumbo, Carver, Central, and
Masterman needed to have A’s and B’s, but could have “one C in a major subject” on their report
card to be qualified for admission. ECF No. 86-2 1 20; ECF No. 93  20. In the 2022 Admissions
Process, applicants to those four schools needed to have all A’s and B’s; a single C would have
disqualified an applicant from the lottery for admission. ECF No. 86-2 1 20; ECF No. 93  20.
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Among 8th grade students who are qualified to attend [the criteria-based high
schools], the percentage who are Black/African American or Hispanic/Latinx will
grow from 33.8% in August 2020 to at least 52.0% (making progress towards being
proportional to population as a whole) by August 2026.

ECF No. 44-5 at 4. According to Plaintiffs, this sentence—an “Indicator” of student achievement
in a policy document entitled “Goals & Guardrails”—was “as close to a smoking gun as can be
imagined.” ECF No. 41 at 1; see also ECF No. 50 at 2.

On August 8, 2022, following an in-person hearing, the Court denied Plaintiffs’ Motion for
a Preliminary Injunction. ECF Nos. 50, 51. The Court found that Plaintiffs had failed to show a
reasonable probability of eventual success on the merits, as Plaintiffs’ claims that Defendants
enacted changes to the admissions process “for the illegal and unconstitutional purpose of
achieving racial balancing” at the criteria-based schools were unfounded and, at least as of that
time, “unsupported by the record.” ECF No. 50 at 2. With respect to the Indicator, the Court
found that Plaintiffs’ characterization was “contrary to its plain language” and read out of context.
Id. at 12. More specifically, by its plain language, the Indicator did not address increasing the
number of Black or Hispanic students who would be admitted to or attend criteria-based schools;
instead, it provided that the number of Black or Hispanic students who would be qualified to attend
criteria-based schools would increase. Id. at 12-13. When read in context, it became clear that
the Indicator was used to measure and understand Black and Hispanic student achievement—not
set racial quotas for admittance to the criteria-based schools. 1d. Ultimately, however, the Court
declined to “rule out the possibility that further discovery [would] change” its conclusion. Id. at
20.

Presently before the Court is Defendants’ Motion for Summary Judgment (ECF No. 86
(the “Motion™)). In their Motion, Defendants argue that even after discovery, there remains no

evidence of a racially discriminatory purpose motivating the changes to the admissions process,
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and there is no evidence that the changes resulted in a racially discriminatory impact. Therefore,
according to Defendants, the Court must apply rational basis review, not strict scrutiny, and find
the changes to the admissions process to be constitutional. In response, Plaintiffs argue that the
evidence in the record creates a genuine dispute of material fact on whether the changes to the
admissions process had a racially disparate impact, and whether the change was motivated by a
racially discriminatory purpose. Notably, Plaintiffs do not appear to rely upon the Indicator at all.
Instead, Plaintiffs point to a limited set of data in an effort to show a genuine dispute on the impact
prong, and various snippets of testimony and documentary evidence to attempt to show a genuine
dispute on the intent prong.

Upon review, the Court finds that the record compels the same result that the Court reached
back at the preliminary injunction stage. Discovery has changed nothing. Before discovery, there
was no evidence that the changes to the admissions process resulted in any racially discriminatory
impact, or were enacted for a racially discriminatory purpose. Following discovery, the record has
only confirmed that the changes to the admissions process were race-blind—both in their
motivation, and in their application. Therefore, despite Plaintiffs’ apparent pivot away from the
Indicator, there is no genuine dispute on either the discriminatory impact or purpose prong.
Accordingly, the changes are subject only to rational basis review, and, under that test, the changes
in the admissions process pass constitutional muster. The Court will grant Defendants’ Motion.

. FACTUAL AND PROCEDURAL BACKGROUND

A. Factual Background

The School District maintains a system of public high schools, including “criteria-based”
high schools. ECF No. 86-2 11 1, 13; ECF No. 93 {{ 1, 13. Criteria-based high schools do not
have an “attendance boundary,” meaning children from across the city are able to attend. ECF No.

86-2 11 16, 18; ECF No. 93 11 16, 18. According to the School District, criteria-based high schools



Case 2:22-cv-01509-CFK Document 103 Filed 10/11/24 Page 5 of 38

are schools “which offer a rigorous, enriched curriculum that may concentrate on a particular
discipline or area of study, such as mathematics, natural sciences, engineering, humanities[,] social
sciences, or fine and performing arts.” ECF No. 86-2 1 16; ECF No. 93 1 16. Students must apply
for admission to criteria-based high schools. ECF No. 86-2 { 16; ECF No. 93 1 16. Additionally,
students must meet certain established criteria, such as grades or attendance, in order to gain
admission. ECF No. 86-2 {1 18, 20; ECF No. 93 {1 18, 20. Admission in these schools is subject
to space availability. ECF No. 86-2 1 18; ECF No. 93 { 18.

In 2017, the Pew Charitable Trusts conducted an independent study regarding the School
District’s school admission process, including the process for admission into criteria-based schools
(the “Pew Study”). ECF No. 86-1 1 9; ECF No. 86-3 (Lynch Dep.) at 35:19-37:17. The Pew
Study identified the following issues with the admissions process: (1) the criteria-based schools
were admitting some students who did not meet the admissions criteria, like legacy students whose
parents were alumni of a particular school, but not admitting other students who did meet the
criteria, ECF No. 86-1 § 9(a); (2) qualified students in certain schools in certain parts of
Philadelphia were less likely to apply to criteria-based schools, id. § 9(b); (3) if qualified students
from those parts of Philadelphia did apply, they were less likely to be considered, id. { 9(c); and
(4) if those students were given offers, they were less likely to accept them when compared with
their peers in other neighborhoods, id. 1 9(d).

During the 2020-2021 school year, the School District’s Board of Education approved a
policy document entitled “Board of Education Goals & Guardrails.” ECF No. 86-2 1 11; ECF No.
93 1 11. The Goals & Guardrails document includes a general vision statement—which, among
other things, is “to ensure that all students are given an education that allows them to thrive,

succeed and lead in a global society”—and lays out a series of “Goals” and “Guardrails” consistent
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with that vision. ECF No. 44-5 at 1-4; see also ECF No. 50 at 12. Among other things, the Goals
& Guardrails document identifies the following as “Guardrail 4”: “Our students’ potential will
not be limited by practices that perpetuate systemic racism and hinder student achievement.” ECF
No. 44-5 at 4. As one of two indicators under that Guardrail, “Indicator 4.1” reads:
Among 8th grade students who are qualified to attend [the criteria-based high
schools], the percentage who are Black/African American or Hispanic/Latinx will

grow from 33.8% in August 2020 to at least 52.0% (making progress towards being
proportional to population as a whole) by August 2026.

Following the death of George Floyd,? the School District shared an “Anti-Racism
Declaration” with the families who attended schools in the District. ECF No. 91-4. Dr. Sabriya
Jubilee (the School District’s Chief of Equity, Office of Diversity, Equity, and Inclusion) and Dr.
William Hite, Jr. (former Superintendent of the School District) both helped author the
Declaration. ECF No. 91-2 (Hite Dep.) at 29:12-21; ECF No. 99 1 29. In the Declaration, the
School District emphasized its commitment to anti-racist practices and highlighted the importance
of racial equity. See ECF No. 91-4. For example, the Declaration states that some of the School
District’s students “are forced to witness and endure acts of hatred because of the color of their
skin”; that the School District is committed to “eradicating practices that create systems of
privilege and power of one racial group over another”; and that the School District was “committed
to calling out racism when [it] see[s] it, investigating racism when [it] hear[s] it, and taking

aggressive actions to eradicate its existence from [its] school system.” Id. Nothing in the

2 The Anti-Racism Declaration itself indicates that it was “[1]ast modified” on March 31, 2022.
ECF No. 91-4. However, deposition testimony indicates that the declaration was initially released
following the death of George Floyd. See ECF No. 86-7 (Jubilee Dep.) at 52:3-56:17; ECF No.
86-8 (Hite Dep.) at 27:10-28:18; see also ECF No. 91 1 22; ECF No. 99 | 22.
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Declaration mentions changes to the 2022 Admissions Process. See id.; see also ECF No. 86-7
(Jubilee Dep.) at 56:11-17 (testifying that the Declaration is “agnostic to the school selection
process”).

In July of 2021, Dr. Jubilee, along with her office, conducted an “equity lens” review of
the school admissions process. ECF No. 91 1 48-49, 61-63; ECF No. 91-3 (Jubilee Dep.) at
12:25-13:15; ECF No. 99 11 62, 63. The “equity lens” review is “a tool” that Dr. Jubilee’s office
uses to help assess “to what degree a particular policy or action will [raise] equitable issues or
concerns.” ECF No. 91-3 (Jubilee Dep.) at 13:13-20. All of the School District’s policies are
reviewed by Dr. Jubilee’s office through an “equity lens,” including the school admissions process
for criteria-based schools. Id. at 13:2-15, 45:7-10, 57:9-19, 59:2-12; see also ECF No. 99 { 50.

Later in 2021, the School District reviewed and revised the school selection process for
qualified students applying to criteria-based schools, including for Palumbo, Carver, Central, and
Masterman, for the 2022-23 school year. ECF No. 86-2  22; ECF No. 93 1 22; ECF No. 99 | 34.
Prior to the changes, the School District employed a de-centralized system that allowed each
school to review applications through an “admission review team,” which would individually
review applications and admit students. ECF No. 86-2 § 17; ECF No. 93 § 17; ECF No. 99 1 92;
ECF No. 86-9 (Lynch Dep.) at 43:23-25, 44:1-7. Through this process—as identified by the Pew
Study—in certain instances, ineligible students applied to a criteria-based school and received
admission at the expense of other eligible students who applied and did not receive admission.
ECF No. 86-1 { 15; ECF No. 86-9 (Lynch Dep.) at 43:23-44:7, 50:2-25 (explaining that ineligible
students sometimes gained admission due to “[o]ther factors,” such as “legacy, did the parent
attend the school”; admission was not solely based on “the objective review of a child’s academic

credentials™).
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To address this issue, among the others identified by the Pew Study, the School District
implemented a number of changes to the school admissions process. See ECF No. 86-2 1 22-25;
ECF No. 93 { 22-25; ECF No. 86-1 1 9; ECF No. 86-9 (Lynch Dep.) at 35:19-36:14 (testifying
that with the changes, the School District hoped to move towards “the elimination of subjectivity
and increasing objectivity” in the school selection process). First, the School District began using
a computerized lottery in place of the individualized review process. ECF No. 86-1 1 10. Through
the lottery, only qualified students could gain admission to the criteria-based schools; unqualified
students were not considered. See id. { 16.

Second, the School District implemented a “zip code preference.” ECF No. 86-2 {1 22—
25; ECF No. 93 11 22-25. Pursuant to the zip code preference, qualified students who resided in
six specified zip codes—19121, 19132, 19133, 19134, 19135, or 19140—received a preference in
the lottery for admission to Palumbo, Carver, Central, or Masterman. ECF No. 86-2 { 25; ECF
No. 93 { 25. More specifically, if a student was qualified to attend one of those schools—that is,
the student met all the requirements, including for grades and attendance—applied for admission
and resided in one of those six specified zip codes, the student would automatically receive an
offer of admission to that school. ECF No. 86-2 | 25; ECF No. 93 § 25. Only qualified students
who resided in the six zip codes identified received a preference. ECF No. 86-2 1 25; ECF No. 93
1 25. Other, unqualified students who resided in the six zip codes were ineligible to attend any
criteria-based school for which they did not meet the requirements. See ECF No. 86-1 { 16.

Based on 2020 census data, the racial makeup of these six preferred zip codes is as follows:
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Black Hispanic White Asian
19121 72.2% 6.5% 15.4% 3.5%
19132 91.9% 3.2% 2.5% 1.15%
19133 36.7% 57.7% 3.6% 3.5%
19134 13.4% 51.3% 30.3% 1.6%
19135 20.9% 24.2% 44.7% 5.7%
19140 50.1% 42.2% 4.3% 1.7%

ECF No. 94 at 3-4 (citing ECF No. 32-16 (Mitchell Decl.) 1 4). This data represents the racial
makeup of all persons living in these six zip codes—not 8th-grade eligible schoolchildren who
could participate in the 2022 Admissions Process. ECF No. 32-16 { 4 (citing census data tables);
see also ECF No. 95 at 5-6.

Additionally, the School District raised the standards for admission to the criteria-based

schools, as set forth in the chart below:

School Grades Attendance Additional
(Admission Year) Requirements
Palumbo (2022) A’s and B’s 95% District administered
writing sample
Palumbo (2021) A’s and B’s with the Exemplary Two letters of
possible exception of attendance and recommendation, at least
one C in major subject | punctuality one from current school
on report cards staff
Writing sample
Carver (2022) A’s and B’s 95% District administered
writing sample
Carver (2021) A’s and B’s with the 95% Writing sample required
possible exception of
one C in major subject
on report cards
Central (2022) A’s and B’s 95% District administered
writing sample
Central (2021) A’s and B’s with the Excellent Writing sample required
possible exception of attendance and
one C in major subject punctuality
on report cards
Masterman (2022) | A’s and B’s 95% District administered
writing sample
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Successful completion of
Algebra I in
8th grade
Masterman (2021) | A’s and B’s with the Excellent Successful completion of
possible exception of attendance and Algebra | and
one C in major subject punctuality (no French I or Spanish I in
on report cards more than 5 8th grade; Priority
absences, no for admission given to
more than 5 Masterman’s
instances of current 8th grade students.
lateness) on
report cards

ECF No. 86-2 1 20; ECF No. 93 1 20.

Plaintiffs deposed Dr. Hite, Dr. Jubilee, Ms. Karen Lynch (School District Chief of Student
Support Services). See ECF No. 86-7 (Jubilee Dep.); ECF No. 86-8 (Hite Dep.); ECF No. 86-9
(Lynch Dep.). Dr. Hite approved the changes that were implemented in the 2022 Admissions
Process. ECF No. 86-1 1 2; ECF No. 92 1 2. Dr. Jubilee also reviewed the changes to the 2022
Admissions Process as part of her role as the School District’s Chief of Equity at the Office of
Diversity, Equity, and Inclusion. ECF No. 86-7 (Jubilee Dep.) at 31:22-32:21; see also ECF No.
91 11 48-49, 61-63; ECF No. 91-3 (Jubilee Dep.) at 12:25-13:15; ECF No. 99 {1 62, 63. Ms.
Lynch oversaw the high school admissions process and was responsible for reviewing and making
changes to the process in any given year. ECF No. 86-1 11 1-2; ECF No. 92 1 1-2. She reported
directly to Dr. Hite. ECF No. 86-1 1 2; ECF No. 92 | 2.

All three deponents—Dr. Jubilee, Dr. Hite, and Ms. Lynch—uniformly testified that in
making the changes to the admissions process, Defendants did not consider race. Specifically, Dr.
Hite testified that the changes to the admissions process were not intended to affect the racial
demographics of any of the criteria-based schools. See ECF No. 86-1 1 22(a); ECF No. 86-8 (Hite
Dep.) at 135:21-136:10. Dr. Jubilee and Ms. Lynch both testified that the School District did not

consider the racial composition of the six zip codes that were given preference. See ECF No. 86-

10
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7 (Jubilee Dep.) at 181:20-23 (she was “not aware of race being a reason” to select those zip
codes), 188:3-7 (testifying that the six zip codes selected to be given preference were not selected
due to their racial makeup); ECF No. 86-9 (Lynch Dep.) at 98:24-99:2 (stating that the racial
demographics of the six zip codes given preference were not reviewed prior to implementing the
zip code preference). Instead, the School District specifically chose the six zip codes to be given
“preference” because they had the lowest percentage of students enrolled at Masterman, Central,
Carver, and Palumbo between 2017 and 2021. ECF No. 86-1  18; ECF No. 95-1 (Wolford Decl.)
1 14.

All students who did not reside in one of these zip codes and met the qualifications for a
criteria-based school were still entered into the computerized lottery for admission to each criteria-
based school they applied to. ECF No. 86-2 1 24; ECF No. 93 { 24. Race was not considered in
any aspect of the lottery; all students, regardless of race, could apply for admission so long as they
were qualified. ECF No. 86-1 1 19-22.

The below tables depict the change in the number of admissions offers made to applicants
from schools within the School District by Palumbo, Carver, Central, and Masterman for each
racial category between the 2021-2022 and 2022-2023 school years:

Table 1 (by raw numbers)

School School Asian | Black | Hispanic | Multi- | White
Year Racial
21-22 Palumbo 233 81 72 41 183
22-23 Palumbo 166 149 54 25 51
21-22 Central 239 98 45 46 254
22-23 Central 216 146 85 39 167
21-22 Masterman 37 24 12 12 48
22-23 Masterman 56 20 13 11 43
21-22 Carver 164 127 40 34 145
22-23 Carver 145 160 70 32 108

11
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Table 2 (by raw numbers)

School Asian Black Hispanic Multi- White
Racial
Palumbo —67 +68 -18 -16 -132
Central -23 +48 +40 —7 -87
Masterman +19 -4 +1 -1 -5
Carver -19 +33 +30 -2 -37

Table 3 (by percentage)

School Asian Black Hispanic Multi- White
Racial

Palumbo —28.8% | +84.0% | -25.0% | -39.0% | -72.1%

Central -9.6% | +49.0% | +88.9% | -152% | —34.3%

Masterman | +51.4% | -16.7% +8.3% -8.3% | -10.4%

Carver -11.6% | +26.0% +75% —5.9% | —25.5%

ECF No. 91 11 106, 107, 108; ECF No. 99 11 106, 107, 108; see also ECF No. 94 at 15-18.

On December 15, 2021, the City Council of Philadelphia, Committee on Education held a
hearing on the School District’s plans to change the admissions process for its criteria-based
schools. See ECF No. 91-8; ECF No. 44-8. Dr. Jubilee and Ms. Lynch both testified at the hearing.
ECF No. 44-8. Ms. Lynch testified that the School District responded to the death of George Floyd
by examining all of its processes and policies, including the 2021 Admissions Process, to “ensure
equity.” ECF No. 44-8 at 94; see also ECF No. 91-1 (Lynch Dep.) at 129:18-22. Dr. Jubilee
testified that, “[t]hrough the school selection process, [the School District had] the opportunity to
redesign a process that from inception to current practice has only truly benefited a small group of
stakeholders, many of whom do not reflect the majority demographic of our School District or
City.” ECF No. 91-8 at 4.

Plaintiffs are parents of children who participated in the 2022 Admissions Process but did
not receive admission into their preferred criteria-based school. ECF No. 86-2 1 31-46; ECF No.
93 111 31-46; see also ECF No. 31 {1 1-4, 52—78. However, each student received admission into

at least one criteria-based school. See ECF No. 86-2 {f 31-47; ECF No. 93 Y 31-47. Plaintiff

12
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Sargent’s child was waitlisted at Carver but was admitted to three criteria-based high schools
through the 2022 Admissions Process. ECF No. 86-2 11 31-37; ECF No. 93 1 31-37. Plaintiff
Sheridan’s child was waitlisted at Palumbo but was admitted to another criteria-based high school.
ECF No. 86-2 |1 38-43; ECF No. 93 {1 38-43. Plaintiff Meyer’s child was waitlisted at
Masterman but was admitted to Palumbo and Carver. ECF No. 86-2 1 44-47; ECF No. 93 1
44-47.

B. Procedural Background

On June 3, 2022, Plaintiffs filed a Motion for a Preliminary Injunction seeking to enjoin
Defendants from implementing the changes to the 2022 Admissions Process for the School
District’s criteria-based schools.®> ECF No. 32 at 1. To show that the changes to the admissions
process were motivated by a racially discriminatory purpose, Plaintiffs largely focused upon the
below language from the “Goals & Guardrails” document:

Among 8th grade students who are qualified to attend [criteria-based high] schools,

the percentage who are Black/African American or Hispanic/Latinx will grow from

33.8% in August 2020 to at least 52.0% (making progress towards being
proportional to population as a whole) by August 2026.

ECF No. 44-5. Plaintiffs argued that through this language, the School District announced a
“quota” of “at least 52.0%” for Black and Hispanic students at the School District’s criteria-based
schools. ECF No. 32 at 15. This, according to Plaintiffs, was “as close to a smoking gun as can
be imagined.” ECF No. 41 at 1.

On August 8, 2022, following an in-person hearing held on July 27, 2022, this Court denied

Plaintiffs” Motion for Preliminary Injunction. ECF Nos. 50, 51. As detailed in its Memorandum,

3 All of the relevant procedural background preceding Plaintiffs> Motion for Preliminary
Injunction is detailed in this Court’s August 8, 2022 Memorandum (ECF No. 50).

13
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the Court’s reasoning largely rested upon its finding that Plaintiffs had failed to show a reasonable
probability that the changes to the admissions policy were motivated by a racially discriminatory
purpose. ECF No. 50 at 10-17. In particular, the Court rejected Plaintiffs’ interpretation of the
above-quoted language from the Goals and Guardrails document, concluding that “Plaintiffs’ so-
called smoking gun is, at this stage, merely smoke, as the plain language of the policy statement
does not provide what Plaintiffs claim that it does, and Plaintiffs’ interpretation of its meaning is,
as of yet, unsupported by the record.” 1d. at 1. As the Court explained, the plain language of the
language from the Goals and Guardrails document did not “address, at all, increasing the number
of Black/African American or Hispanic/Latinx students who are admitted to or who attend the
School District’s criteria-based schools. . . .” Id. at 12 (emphasis in original). Instead, that
language merely “addresse[d] increasing the number of Black/African American or
Hispanic/Latinx students who are qualified to attend such schools.” Id. at 13 (emphasis in
original). Therefore, the Court concluded that there was not a reasonable probability that such
changes would be subject to strict scrutiny, and Plaintiffs could not show that the changes would
fail rational basis review. Id. at 10, 17-18.

Three days later, Plaintiffs appealed the Court’s Order denying their Motion for
Preliminary Injunction to the Third Circuit, ECF No. 52, and then promptly sought to enjoin this
case from proceeding any further until the Third Circuit decided Plaintiffs’ appeal, ECF No. 53.
On August 17, 2022, the Court denied Plaintiffs’ request, see ECF No. 55, and the case proceeded
through fact discovery.

On October 13, 2022, Plaintiffs sought to certify a class. ECF No. 57. Although the Court
denied Plaintiffs’ Motion for Class Certification, it did so without prejudice to re-file following

the Third Circuit’s decision on their appeal. ECF No. 58. On May 12, 2023, the Third Circuit

14
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granted Plaintiffs’ request to voluntarily dismiss their appeal. ECF No. 59. On July 12, 2023,
Plaintiffs filed a letter indicating that they will not be seeking class certification. ECF No. 66.

Fact discovery closed on May 16, 2024, ECF No. 80, and the parties did not retain expert
witnesses, see ECF No. 86 at 13, 25; ECF No. 94 at 18-19. On June 6, 2024, Defendants filed
their Motion for Summary Judgment (ECF No. 86), along with their Statement of Facts (ECF No.
86-1) and their Proposed Statement of Stipulated Facts (ECF No. 86-2). On July 12, 2024,
Plaintiffs filed their Opposition (ECF No. 94), their Statement of Facts (ECF No. 91), their
Response to Defendants’ Statement of Facts (ECF No. 92), and their Response to Defendants’
Proposed Statement of Stipulated Facts (ECF No. 93). Defendants filed their Reply on July 16,
2024 (ECF No. 95), as well as a Response to Plaintiffs’ Statement of Facts on July 26, 2024 (ECF
No. 99). On August 2, 2024, counsel for the parties presented oral argument on Defendants’
Motion for Summary Judgment. ECF No. 100. Accordingly, Defendants’ Motion is now ripe for
disposition.

1. LEGAL STANDARD

A district court “shall grant summary judgment if the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter of law.” Fed. R.
Civ. P. 56(a). Therefore, “[sJummary judgment is appropriate when ‘the pleadings, depositions,
answers to interrogatories, and admissions on file, together with the affidavits, if any, show that
there is no genuine issue as to any material fact and that the moving party is entitled to a judgment

as a matter of law.””** Wright v. Owens Corning, 679 F.3d 101, 105 (3d Cir. 2012) (quoting Orsatti

4 On reply, Defendants attach the Declaration of Dr. Tonya Wolford, School District Chief of
Evaluation, Research, and Accountability. ECF No. 95-1. Although Plaintiffs had an opportunity
to address this additional declaration—through, for example, sur-reply, a motion to strike, or
during in-person oral argument which took place after the Motion was fully briefed—~Plaintiffs did
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v. New Jersey State Police, 71 F.3d 480, 482 (3d Cir. 1995)). A fact is “material” if it “might
affect the outcome of the suit under the governing law.” Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 248 (1986). There is a genuine issue of material fact if “the evidence is such that a reasonable
jury could return a verdict for the nonmoving party.” Id.

The party moving for summary judgment bears the initial burden “of informing the district
court of the basis for its motion, and identifying those portions of the pleadings, depositions,
answers to interrogatories, and admissions on file, together with the affidavits, if any, which it
believes demonstrate the absence of a genuine issue of material fact.” Celotex Corp. v. Catrett,
477 U.S. 317, 323 (1986) (quotation marks omitted). Once the moving party has met this burden,
the non-moving party must counter with “specific facts showing that there is a genuine issue for
trial.” Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986) (emphasis
removed) (citation omitted); see also Fed. R. Civ. P. 56(c)(1). The non-movant must show more
than the “mere existence of a scintilla of evidence” for elements on which the non-movant bears
the burden of production, Anderson, 477 U.S. at 252, and may not “rely merely upon bare
assertions, conclusory allegations or suspicions,” see Fireman’s Ins. Co. v. DuFresne, 676 F.2d
965, 969 (3d Cir. 1982), or arguments made in briefs, as those “are not evidence,” Jersey Cent.
Power & Light Co. v. Lacey Twp., 772 F.2d 1103, 1109-10 (3d Cir. 1985).

When determining the existence of a genuine issue of material fact, a court must “examine
the evidence of record in the light most favorable to the party opposing summary judgment[] and
resolve all reasonable inferences in that party’s favor.” Wishkin v. Potter, 476 F.3d 180, 184 (3d

Cir. 2007). The court need only decide whether “a fair-minded jury could return a verdict for the

not do so. Therefore, the Court will consider Dr. Wolford’s declaration in its reasoning above
(ECF No. 95-1).
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plaintiff on the evidence presented.” Anderson, 477 U.S. at 252. “Where the record taken as a
whole could not lead a rational trier of fact to find for the non-moving party, there is no ‘genuine
issue for trial’” and the court should grant summary judgment in favor of the moving party.
Matsushita Elec. Indus. Co., 475 U.S. at 587 (citation omitted).

1. DISCUSSION

Plaintiffs assert three counts of racial discrimination against Defendants: (1) Violation of
Title VI; (2) Violation of the Equal Protection Clause; and (3) Violation of 8§ 26, 29 of Article |
of the Pennsylvania Constitution.®> The survival of all three turn upon the same analysis and
standards used to evaluate federal Equal Protection claims. See Grutter v. Bollinger, 539 U.S. 306,
343 (2003) (indicating that the prohibitions of the Equal Protection Clause and Title VI are co-
extensive); Commonwealth v. Albert, 758 A.2d 1149, 1151 (Pa. 2000) (finding that Article I, § 26
of the Pennsylvania Constitution is analyzed under the same standards that the Supreme Court uses
in reviewing federal equal protection claims); see also Regents of Univ. of California v. Bakke,
438 U.S. 265, 287 (1978) (opinion of Powell, J.) (“Title VI must be held to proscribe only those
racial classifications that would violate the Equal Protection Clause.”); Doe ex rel. Doe v. Lower

Merion School Dist., 665 F.3d 524, 557 (3d Cir. 2011) (“Lower Merion”) (explaining same).

® Consistent with its analysis in its August 8, 2022 Memorandum, the Court will construe the
protections provided by, and constitutional analysis applicable to, claims arising under Sections
26 and 29 of the Pennsylvania Constitution to be co-extensive. See ECF No. 50 at 8 n.5 (“The
Court notes that Section 29 of the Pennsylvania Constitution (added May 18, 2021) has not yet
been subject to any reported judicial construction, and that the Court finds no basis to find that
Section 29—which expressly bars the denial or abridging of “[t]he equality of rights under the
law” on the basis of “race or ethnicity”—would be construed differently than the more generally
worded Section 26, which does not mention race or ethnicity. Accordingly, the Court finds it
appropriate, here, to also analyze Section 29 under the federal equal protection standards.”
(citations omitted)).
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The Equal Protection Clause of the Fourteenth Amendment provides that no State shall
“deny to any person within its jurisdiction the equal protection of the laws.” U.S. Const. amend.
X1V § 1. When considering claims of racial discrimination, “[p]roof of racially discriminatory
intent or purpose is required to show a violation of the Equal Protection Clause.” Lower Merion,
665 F.3d at 543 (citation omitted) (alteration in original). If a government action is motivated by a
racially discriminatory intent or purpose, strict scrutiny applies. See id. at 543-56. Absent a racially
discriminatory intent or purpose, the challenged government action “is subject only to rational
basis review.” Id. at 551 (citing United States v. Frazier, 981 F.2d 92, 95 (3d Cir. 1992)).

Here, no fair-minded jury could find that the changes to the admissions process were
implemented with racially discriminatory intent or purpose. Therefore, strict scrutiny does not
apply; rational basis review does. Under rational basis review, the changes to the admissions
process must be upheld because they are rationally related to a legitimate government interest: to
increase access to criteria-based schools for qualified students across the City of Philadelphia.

Accordingly, Defendants are entitled to summary judgment on all of Plaintiffs’ claims.

A. Strict scrutiny does not apply because the changes to the admissions process
were not made with racially discriminatory intent, or for a racially
discriminatory purpose.

The Supreme Court has recognized three circumstances that show racially discriminatory
intent. First, intentional racial discrimination can be shown when “a law or policy explicitly
classifies citizens on the basis of race.” 1d. at 543 (citing Hunt v. Cromartie, 526 U.S. 541 (1999)).
Second, intentional racial discrimination can also be shown when a “facially neutral law or policy
is applied differently on the basis of race.” Id. (citing Yick Wo v. Hopkins, 118 U.S. 356 (1886)).
Lastly, “a facially neutral law or policy that is applied evenhandedly” can still demonstrate

intentional racial discrimination if it (1) has “a racially discriminatory impact” and (2) is
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“motivated by discriminatory intent.” Id. (citing Vill. Of Arlington Heights v. Metro. Hous. Dev.
Corp., 429 U.S. 252 (1977)).

Similarly, a government action has a “racially discriminatory purpose” if (1) it is an explicit
racial classification imposed by the government, id. (citing Grutter, 539 U.S. at 327); (2) it is
applied differently on the basis of race, id. (citing Yick Wo, 118 U.S. 356); or (3) “a plaintiff
establishes a discriminatory purpose based on race,” whether “explicit or inferable,” id. (citing
Pryor v. Nat’l Collegiate Athletic Ass’n, 288 F.3d 548, 562 (3d Cir. 2002)).

Here, Plaintiffs claim that in enacting the changes to the admissions process, Defendants
acted with racially discriminatory intent or purpose. ECF No. 31 at 2-3 (claiming that the School
District “overhauled the admissions process to [criteria-based schools] in a conscious and
intentional effort to rebalance the racial makeup of the student body”). However, Plaintiffs do not
argue that the 2022 Admissions Process explicitly classified applicants on the basis of race, or that
it was facially neutral but applied differently on the basis of race. Instead, Plaintiffs contend that
although the changes were implemented in a facially race-neutral manner, Defendants harbored a
racially discriminatory intent or purpose—and that this invidious motivation is apparent from (1)
data evidencing racially discriminatory impact, or the change in the racial composition of the four
criteria-based schools at issue, and (2) circumstantial evidence showing a racially discriminatory
purpose. ECF No. 31 at 2-3; ECF No. 94 at 4, 17-22.

As further detailed below, there is no genuine dispute on either the “impact” or “purpose”
prongs. See Lower Merion, 665 F.3d at 546 (“To establish government action within the third
alternative, a plaintiff is ‘required to prove that the actions of . . . officials (1) had a discriminatory
effect [or impact] and (2) were motivated by a discriminatory purpose.’” (citation omitted)).

Therefore, strict scrutiny does not apply.
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1. There is no genuine dispute on the “impact” prong because Plaintiffs’
“before-and-after” approach cannot demonstrate discriminatory
impact.®

“To establish discriminatory impact in a racial discrimination case, [Plaintiffs] must show
that similarly situated individuals of a different race were treated differently.” Lower Merion, 665
F.3d at 550. In other words, a plaintiff must prove that the challenged state action results in a
“racially disproportionate impact”: that it “bears more heavily on one race than another.”
Arlington Heights, 429 U.S. at 265-66.

Here, to show discriminatory impact, Plaintiffs rely on “the change in the number of
admissions offers made by Palumbo, Carver, Central, and Masterman for each racial and ethnic

category between the 2021-2022 and 2022-2023 school years,” as depicted in three tables

reproduced below from Plaintiffs’ briefing:

® In addition to the arguments detailed above, Defendants also insinuate that Plaintiffs cannot show
discriminatory impact without an expert—and because Plaintiffs failed to engage an expert, there
is no genuine dispute on this prong. See ECF No. 86 at 26 (citing Bos. Parent Coal. for Acad.
Excellence Corp. v. Sch. Comm. of City of Bos., 996 F.3d 37, 46 (1st Cir. 2021) (“Second, even as
to its preferred comparators, plaintiff offers no evidence establishing that the numerical decrease
in the overrepresentation of Whites and Asians under the Plan is statistically significant. A party
claiming a disparate impact generally does not even get to first base without such evidence.”));
ECF No. 95 at 5 (“[F]or Plaintiffs to even have a chance at showing discriminatory impact on the
data they present, they would have had to engage an expert or conduct an analysis that shows
statistical significance.”).

While the Court agrees that Plaintiffs’ failure to engage an expert certainly makes it more difficult
to show a genuine dispute of material fact on this prong, the Court disagrees with Defendants that
expert testimony is necessary. There is no precedent to support a finding that, without expert
testimony, the Court is foreclosed from finding a genuine dispute of material fact on the
discriminatory impact prong—and the Court will not go so far as to hold that today. Cf. Bos.
Parent Coal., 996 F.3d at 46 (noting that the court “need not decide” whether the plaintiff’s failure
to provide expert testimony “doom[s] plaintiff’s appeal on the merits,” although it “certainly cut[s]
against finding that the degree of disproportionate effect contributes to plaintiff’s likelihood of
success on the merits”); see also id. at 57 (stating that the court “do[es] not rest [its] decision on
the lack of expert evidence”).
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School School Asian | Black | Hispanic | Multi- | White
Year Racial
21-22 Palumbo 233 81 72 41 183
22-23 Palumbo 166 149 54 25 51
21-22 Central 239 98 45 46 254
22-23 Central 216 146 85 39 167
21-22 Masterman 37 24 12 12 48
2223 Masterman 56 20 13 11 43
21-22 Carver 164 127 40 34 145
22-23 Carver 145 160 70 32 108
Table 2 (by raw numbers)
School Asian Black Hispanic Multi- White
Racial
Palumbo —67 +68 -18 -16 -132
Central -23 +48 +40 -7 -87
Masterman +19 -4 +1 -1 -5
Carver -19 +33 +30 -2 -37
Table 3 (by percentage)
School Asian Black Hispanic Multi- White
Racial

Palumbo -28.8% | +84.0% | —25.0% -39.0% | —-72.1%
Central -9.6% +49.0% +88.9% | -15.2% | —34.3%
Masterman +51.4% | -16.7% +8.3% -8.3% -10.4%
Carver -11.6% | +26.0% +75% -5.9% —25.5%

ECF No. 91 11 107, 108; ECF No. 99 1 106, 107, 108;" ECF No. 94 at 15-19. According to

Plaintiffs, this data shows that “the change to a lottery-with-zip-code preference[] led to a dramatic

" As Defendants note in their Response to Plaintiffs’ Statement of Facts, these tables only depict
admissions offers made to applicants who were applying from a school within the School District.
ECF No. 99 11 106, 107, 108. They do not include applicants from private schools, or other
schools outside of the School District. ECF No. 99 11 106, 107, 108. This omission provides yet
another reason why Plaintiffs have not established a genuine dispute of material fact on the
discriminatory effect prong: their data is incomplete. Without a set of accurate data reflecting all
admissions offers made to all eligible applicants, including applicants from outside of the School
District, Plaintiffs cannot demonstrate a genuine dispute of material fact on the question of whether
the changes to the admissions plan disproportionately impacted one racial group over another.
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increase in [B]lack admissions at Palumbo, Central, and Carver (+84%, +49%, +26%) at the
expense of whites (—72%, —34%, —26%) and Asians (—29%, —10%, —12%)][, and] led to a massive
boost in Hispanic admissions at Central and Carver (+89%, +75%).” ECF No. 94 at 17-18.
Therefore, Plaintiffs argue that this data creates a genuine dispute of material fact on the impact
prong.

While the Court understands the persuasive appeal that this data might have on a superficial
level, upon closer review, the Court finds that none of this data raises a genuine dispute of material
fact on the impact prong. In so finding—and given that the parties do not point the Court to any
factually analogous Third Circuit authority—the Court relies primarily on the analysis of the
Fourth and First Circuits in two recent decisions with analogous facts, as summarized below.

In a recent Fourth Circuit case, Coalition for TJ v. Fairfax County School Board,
Plaintiff—an advocacy organization of Fairfax County public school parents—challenged an
admissions policy adopted by Virginia’s Fairfax County School Board for use at a highly selective
magnet school, Thomas Jefferson High School for Science & Technology (“TJ”), as intentionally
racially discriminatory against Asian American students. Coal. for TJ v. Fairfax Cnty. Sch. Bd.,
No. 1:21CV296, 2022 WL 579809, at *1 (E.D. Va. Feb. 25, 2022), rev'd and remanded, 68 F.4th
864 (4th Cir. 2023), cert. denied, 218 L. Ed. 2d 71 (Feb. 20, 2024). In finding that the admissions
policy had a racially discriminatory impact on the admitted schoolchildren, the district court
primarily relied upon data showing that “the number and proportion of Asian-American students
offered admission to TJ fell following the challenged changes.” Coal. for TJ, 68 F.4th at 880
(citing Coal. for TJ, 2022 WL 579809, at *6).

The Fourth Circuit found that the district court “went fatally awry” in relying solely upon

“a simple [] comparison” of the number of Asian American students admitted before and after the
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implementation of the challenged admissions policy. Id. In particular, the Fourth Circuit critiqued
a core premise underlying the district court’s analysis: that the results of the former policy must
be viewed as a “status quo” that cannot be changed. Id. at 880-81. In the words of the Fourth
Circuit, “it would make little sense [] to use a prior government policy as the ‘proper baseline’ for
scrutinizing a replacement version of the same. That approach would simply turn ‘the previous
status quo into an immutable quota,” thereby opening a new policy that might impact a public
institution’s racial demographics — even if by wholly neutral means — to a constitutional attack.”
Id. Put differently, the Fourth Circuit found that there was no reason to assume that the results of
the prior government policy were the gold standard—and no reason to find that simply because
the status quo changed with the implementation of the new policy, the new policy was racially
discriminatory. See id.

Instead, as the Fourth Circuit explained, the “proper metric” requires a comparison of the
racial group’s “success rate”—that is, “an evaluation of a given racial or ethnic group’s share of
the number of applications to TJ versus that group’s share of the offers extended”—both before
and after the admissions policy change. Id. In other words, the Fourth Circuit found that Plaintiff
was “obliged to show that, under the challenged admissions policy, Asian American students face
proportionally more difficulty in securing admission to TJ than do students from other racial or

ethnic groups.”® Id. Ultimately, the Fourth Circuit reversed the judgment of the district court,

8 For example, if White students had a 50% success rate under the former policy but a 10% success
rate under the challenged policy, whereas Black students had a 20% success rate under the former
policy but a 50% success rate under the challenged policy, the new policy may be understood to
have a racially disproportionate impact on White students.
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which had granted summary judgment to Plaintiff, and remanded for entry of summary judgment
in favor of Defendants, the School Board.®

The First Circuit employed similar reasoning in Boston Parent Coalition for Academic
Excellence Corporation v. School Committee for City of Boston, 89 F.4th 46 (1st Cir. 2023). There,
a nonprofit organization acting on behalf of parents and students challenged a temporary
admissions plan for three selective Boston public schools on equal protection grounds as racially
discriminatory. Id. at 51, 53. To prove that the challenged admissions plan had a racially disparate
impact on its members, the plaintiff argued that “White and Asian students made up a smaller

percentage of the students invited to join the Exam Schools under the [challenged admissions plan]

% It is worth noting that the Court’s analysis departs from the district court’s analysis in Coalition
for TJ in one critical aspect. There, the district court based its determination that the challenged
admissions policy had a disparate impact on Asian Americans by focusing solely on “a simple
before-and-after comparison” of one racial group: Asian-American students. See Coal. for TJ,
2022 WL 579809 at *6; Coal. for TJ, 68 F.4th at 880. As the Fourth Circuit found, such an analysis
“will not answer the question of whether a challenged policy ‘bears more heavily on one race than
another,”” which is the keystone inquiry behind finding racially disproportionate, or
discriminatory, impact. Coal. for TJ, 68 F.4th at 880 (citing Arlington Heights, 429 U.S. at 266)
(emphasis in original).

By contrast, here, Plaintiffs do not solely focus one racial group; rather, as stated above, they argue
that the challenged policy caused a “dramatic increase” in Black and Hispanic student admissions
at the expense of White and Asian students. ECF No. 94 at 17-18. The Court, therefore, focuses
its analysis on whether Plaintiffs’ data in fact raises a genuine dispute over whether the challenged
admissions policy disproportionately impacts White and Asian students when compared with
Black and Hispanic students. The Court parses out that analysis above, but leaves this footnote to
explain that the Fourth Circuit’s point—that a “before-and-after” comparison would effectively
require the Court to treat any departure from prior admissions outcomes as constitutionally
condemnable, therefore transforming the prior outcome into an “immutable quota,” Coalition for
TJ, 68 F.4th at 880-81—applies equally to Plaintiffs’ analysis. As described above, by relying
upon Plaintiffs’ before-and-after comparison, the Court would effectively need to hold that any
change to the outputs, or the results, of the challenged admissions policy was constitutionally
impermissible. This, however, does not make sense: not only is there no reason to assume that
the results of the former admissions policy must remain the same year-over-year, but Plaintiffs
also cannot disregard the possible changes to the number of applicants by focusing solely on the
changes to the number of admissions.
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than in the years before the [challenged admissions plan] was implemented.” 1d. at 57. Put simply,
the plaintiff—much like the plaintiff in Coalition for TJ and Plaintiffs here—argued that because
the raw percentage of admitted White and Asian students decreased after the implementation of
the challenged plan, the challenged plan caused the disparate impact.

In analyzing this argument, the First Circuit identified the same problematic premise of
Plaintiffs’ argument that the Fourth Circuit identified in Coalition for TJ: that by comparing the
number of admitted White and Asian students before the admissions plan with the number of those
admitted students after the admissions plan, Plaintiffs were treating the previous status quo to be
“an immutable quota,” such that any challenged admissions plan could not change the number of
White and Asian students, even if it was race neutral. See id. at 58 (citing Coal. for TJ, 68 F.4th
at 881).

Applying the reasoning of the Fourth and First Circuits in the cases above, as well as the
rules set forth by the Third Circuit in Lower Merion and the Supreme Court in Arlington Heights,
this Court finds that Plaintiffs’ simplistic “before-and-after” approach fails to raise a genuine
dispute of material fact on the discriminatory effect prong. As an initial matter, because Plaintiffs
rely upon a comparison between the number of offers rendered per racial group following the 2021
Admissions Process to the number of offers rendered per racial group following the 2022
Admissions Process, adopting Plaintiffs’ logic would require the Court to find that the results of
the 2021 Admissions Process must serve as “an immutable quota.” See Coal. for TJ, 68 F.4th at
881. There is no reason to assume or find that the results of the 2021 Admissions Process—i.e.,
the number of admissions offers extended per racial group—must remain impervious to change.

Additionally, Plaintiffs’ data relies solely on a comparison between the results of the 2021

Admissions Process and the 2022 Admissions Process—that is, the number of students who
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received admission in each racial group. But Plaintiffs do nothing to take into consideration the
inputs of the 2021 Admissions Process and the 2022 Admissions Process—that is, the number of
children who applied. By focusing only on the outputs (the number of admissions offers rendered)
without considering the inputs (the number of students who applied), Plaintiffs miss a critical part
of the requisite analysis and simply cannot answer the relevant inquiry: whether the challenged
admissions policy resulted in admitting a disproportionate number of students in any racial group
out of those who applied. Indeed, without understanding the inputs, there is no way to understand
whether one racial group was admitted at a higher rate than another racial group. See Arlington
Heights, 429 U.S. at 265-66 (holding that to show racially disproportionate impact, a plaintiff
must prove that the challenged state action “bears more heavily on one race than another”). That
is the relevant inquiry here, but is one that Plaintiffs cannot answer with the data they rely upon.
To further illustrate the point by way of example, Plaintiffs’ approach could result in a
situation where even though 183 eligible White students were admitted to Palumbo in the 2021
2022 school year but only 51 were admitted in the 2022-2023 school year, 100% of the White
eligible students who applied were admitted to Palumbo in each school year. In other words, with
only the data relied upon by Plaintiffs to review, it is fully possible that 183 eligible White students
applied to Palumbo in the 2021-2022 school year and all 183 were admitted—and in the next

school year, 51 eligible White students applied and all 51 were admitted.'® And while 81 eligible

10 There are a number of variables that affect the number of students who apply, as well as the
demographics of the applicant pool, from year to year. ECF No. 95-1 | 31(b). For example,
student and parent choice play a major role in where students apply. 1d. § 34. Additionally, there
are variations in the number of students who meet the requirements to apply in the first place. Id.
f 31(b). From the 2021 Admissions Process, there was a dramatic increase in the numbers of
students who applied to these schools and were qualified, and there were, in some cases, dramatic
changes in the demographics of the applicant pools at these four schools. Id.
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Black students were admitted to Palumbo in the 2021-2022 school year, but 149 were admitted in
the 2022-2023 school year, it is fully possible that many more—say, double—applied. This would
mean that the success rate of eligible White students was 100% (i.e., 100% of eligible White
students who applied were admitted), but the success rate of eligible Black students was 50% (i.e.,
only 50% of eligible Black students were admitted). Plaintiffs’ argument is that the 2022
Admissions Process gave “preferential treatment” to Black and Hispanic students—that is, that
Black and Hispanic students were admitted at a higher rate than other students, see ECF No. 31 at
1-2—but the data that Plaintiffs rely upon wholly fails to demonstrate that.!

Put another way, and most simply, Plaintiffs’ claims all stem from their allegations that
Defendants gave “preferential treatment” to “Black and Latino students™ in order to “rebalance the
racial makeup of the student body” of Palumbo, Carver, Central, and Masterman. Id. at 3. That

requires an analysis of the admissions rate (or, as the Fourth Circuit calls it, the “success rate,” see

1 In her declaration, Dr. Wolford conducts the “correct” analysis as described by the Fourth Circuit
in Coalition for TJ: a comparison between the success rates of each racial group. See 68 F.4th at
881-82; ECF No. 95-1. That analysis reveals that the success rates for each racial group are nearly
equal; that is, when the percentage of eligible applicants per racial group is compared with the
percentage of eligible applicants who are offered admission, the percentages across each racial
group appear nearly identical. See ECF No. 95-1 { 37 (concluding that “[t]here is very little
difference between the racial breakdown of students who are eligible for admission and offered
admission”), tbl.E. For example, in the 2022 Admissions Process, in Central, 22% of the eligible
applicants were Black students—and 22% of the applicants who were offered admission were
Black students. See id. at tbl.E. Similarly, 26% of the eligible students were White students, and
26% of the applicants who were offered admission were White students. See id. at tbl.E.

It is worth noting that the Court need not rely on the analysis in Dr. Wolford’s declaration to grant
summary judgment to Defendants. Without it, there is no evidence affirmatively showing
discriminatory impact, and that is all that is needed on the summary judgment standard. With it,
the evidence simply bolsters the Court’s conclusion by showing that, affirmatively, the 2022
Admissions Process did not have a discriminatory impact.
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Coal. for TJ, 68 F.4th at 881) of eligible Black and Latino students with the admissions rate of
other racial groups, like eligible White students. Plaintiffs provide no such analysis.

Third, even putting aside the data that Plaintiffs rely upon, there is also no other evidence
that the changes to the admissions plan caused “similarly situated individuals of a different race
[to be] treated differently.” Lower Merion, 665 F.3d at 550. All qualified students that reside
within the six zip codes were treated the same regardless of race: they all were automatically
admitted to any criteria-based school that they applied to. ECF No. 86-2 { 25; ECF No. 93 { 25.
All qualified students who reside outside of the six zip codes were also treated equally: they all
had an equal opportunity, through the computerized lottery, to receive admission to each criteria-
based school where they applied. ECF No. 86-2 | 24; see Lower Merion, 665 F.3d at 550 (finding
that appellants failed to meet their burden to show discriminatory impact where all of the students
within the “Affected Area” are assigned to attend one school and all students in North Ardmore
are assigned to a different school, regardless of race). Plaintiffs do not contend otherwise. ECF
No. 93 § 24. The only differentiating factor was on the basis of geography, not race—and the
Court cannot find a genuine dispute of material fact on the question of racially discriminatory
impact based on that. See Lower Merion, 665 F.3d at 551 (finding no discriminatory impact where
“there is no possibility that any of the Students Doe will be denied a school assignment because of
his or her race” because the school redistricting plan at issue “imposes no racial barrier and assigns

students on an equal basis—geography™).

2. There is no genuine dispute of material fact on the discriminatory
“purpose” prong.

To establish a genuine dispute of material fact on the discriminatory “purpose” prong,
Plaintiffs must adduce evidence showing that “the decisionmaker [] selected or reaffirmed a

particular course of action at least in part ‘because of,” not merely ‘in spite of,” the action’s
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beneficial or adverse effects ‘upon an identifiable group.”” See Lower Merion, 665 F.3d at 551
(citing Pers. Adm'r of Mass. v. Feeney, 442 U.S. 256, 279 (1979)); see also Antonelli v. New
Jersey, 419 F.3d 267, 274 (3d Cir. 2005) (“[Plaintiffs] can also demonstrate intent by proving that
the state took a particular course of action ‘because of” its desire to benefit a particular racial
group.” (citations omitted)). “Racially discriminatory purpose means that the decisionmaker
adopted the challenged action at least partially because the action would benefit or burden an
identifiable group.” Lower Merion, 665 F.3d at 552. “[T]he mere awareness or consideration of
race should not be mistaken for racially discriminatory intent or for proof of an equal protection
violation.” See id. at 548 (citation omitted).

“In Arlington Heights, the Supreme Court outlined how courts should determine whether
a discriminatory purpose was a motivating factor.” Id. at 552 (citing 429 U.S. at 266-68). “The
determination requires a ‘sensitive inquiry’ into the available ‘circumstantial and direct evidence
of intent,” including: (1) whether the official action has a racially disproportionate impact; (2) the
historical background of the decision; and (3) the legislative or administrative history of the
decision.” Id. (citing 429 U.S. at 266-68).

Here, Plaintiffs argue that the following pieces of evidence demonstrate a genuine dispute
of material fact on the discriminatory purpose prong: (1) deposition testimony from Dr. Hite, Ms.
Lynch, and Dr. Jubilee, (2) an “Anti-Racism Declaration” issued by the School District following
the death of George Floyd, and (3) testimony given by Ms. Lynch and Dr. Jubilee at a hearing held
by the City Council of Philadelphia, Committee on Education on December 15, 2021. ECF No.
94 at 7-15, 19-22 (citing ECF No. 91-2 (Hite Dep.); ECF No. 91-1 (Lynch Dep.); ECF No. 91-3

(Jubilee Dep.); ECF No. 91-4 (Anti-Racism Declaration); ECF No. 32-6 (Lynch and Jubilee
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testimony at Dec. 15, 2021 hearing)).}? After reviewing each of these pieces of evidence, as
addressed seriatim below, the Court finds that the evidence uniformly demonstrates that the
changes to the admissions process were not motivated by a racially discriminatory purpose.

First, none of the deposition testimony that Plaintiffs cite reveals a racially discriminatory
purpose. For example, Plaintiffs rely on Dr. Hite’s testimony that the School District “would have
eradicated any policy that advantaged [or attempted to advantage] one demographic group over
another demographic group.” See ECF No. 94 at 19 (citing ECF No. 91-2 (Hite Dep.) at 57:18—
25, 58:1-3). This testimony does not evince racially discriminatory intent—it demonstrates the
opposite. Dr. Hite appears to be expressing his preference for race-neutral policies, and distaste
for policies that are not. Indeed, Dr. Hite’s testimony should assuage Plaintiffs’ concerns; it
indicates that the School District would not have adopted a policy that advantaged Black and

Hispanic students over White students, as Plaintiffs fear. In any case, even if Dr. Hite’s testimony

12 Although Plaintiffs include the racial composition of the six zip codes that receive preference in
the “Factual Background” section of their brief, they do not appear to argue that this racial
composition is evidence of a racially discriminatory purpose. See ECF No. 94 at 7-15, 19-22. To
the extent that they do, the Court finds that this evidence likewise does not establish a genuine
dispute of material fact on the purpose prong. As an initial matter, this evidence is based upon the
2020 census data, and is not specific to schoolchildren, let alone eligible applicants who could
apply to the criteria-based schools at issue. ECF No. 32-16 1 4 (citing census data tables); see also
ECF No. 95 at 5-6. Instead, it depicts the racial composition of all who live in those zip codes.
ECF No. 32-16 { 4 (citing census data tables); see also ECF No. 95 at 5-6. In any case, the
deposition testimony before the Court uniformly reflects that Defendants did not review, and were
not aware of, the racial composition of the six zip codes. See ECF No. 86-7 (Jubilee Dep.) at
181:23 (she was “not aware of race being a reason” to select those zip codes), 188:3—7 (testifying
that the reason the five zip codes were selected to be given preference was not due to the racial
makeup of those zip codes); ECF No. 86-9 (Lynch Dep.) at 98:24-99 (stating that the racial
demographics of the zip codes given preference were not reviewed prior to implementing the zip
code preference). Therefore, even if Plaintiffs were to rely on this evidence, it does not provide
evidence of a racially discriminatory purpose.
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does evince a racially discriminatory motive, nothing Plaintiffs cite connects this testimony to the
changes in the admissions process that are at issue in this case.

Plaintiffs also rely upon Ms. Lynch’s testimony that Defendants added in the zip-code
preference following an “equity lens” review—a process in which the School District’s policies
and procedures were reviewed for bias, including the admissions process. Id. at 20 (citing ECF
No. 91-1 (Lynch Dep.) at 95:23-25). In other words, Plaintiffs appear to argue that Ms. Lynch’s
testimony indicates that the zip-code preference must have been racially motivated given that it
was implemented after the School District conducted its “equity lens” review. See id. at 5.

Even construing all inferences in Plaintiffs’ favor, no reasonable jury would find that
simply because the School District conducted an “equity lens” review and implemented a zip code
preference thereafter, the zip code preference must have been implemented because it would
benefit any specific racial group. In fact, the record compels the opposite conclusion: that the zip
code preference was not implemented to change the racial demographics of the criteria-based
schools. See, e.g., ECF No. 86-7 (Jubilee Dep.) at 188:3-7; ECF No. 86-8 (Hite Dep.) at 136:23—
137:1; ECF No. 86-9 (Lynch Dep.) at 181:20-181:23. Indeed, Defendants did not even know the
racial demographics of the zip codes given preference. See ECF No. 86-9 (Lynch Dep.) at 98:24—
99:2 (“Q: Before determining which [z]ip codes would be given preference within the school
lottery, were the racial demographics of those [z]ip codes reviewed? A: Not to my knowledge,
no, and not by me.”), 181:13-23 (testifying that zip codes were identified by “the participation rate
of qualified students across [z]ip codes and then [by] look[ing] at those that had the least amount
of qualified students participating in the school selection process . . . .”); ECF No. 95-1 (Wolford
Decl.) § 14 (stating that Dr. Wolford was “personally involved in identifying [the] zip codes [to be

given preference], and [she] did not consider . . . the racial demographics of the zip codes or of
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eligible students in the zip codes, or any factor other than the number of students enrolled at these
four schools in prior years”).

Additionally, Plaintiffs rely on select testimony from Dr. Jubilee, the School District’s
Chief of Equity and the head of the School District’s Office of Diversity, Equity, and Inclusion,
but none of this testimony evinces a racially discriminatory motive. See, e.g., ECF No. 94 at 10.
For instance, Plaintiffs cite Dr. Jubilee’s testimony indicating that she was “aware of the racial
disproportionalities at Carver, Parkway, Masterman, Central, and Palumbo.” Id. at 20-21 (citing
ECF No. 91-3 (Jubilee Dep.) at 32:22-36:15). But as with the cited testimony from Dr. Hite and
Ms. Lynch, none of Dr. Jubilee’s testimony links Defendants’ awareness of the racial
demographics of the criteria-based high schools to the changes made to the admissions process to
those schools, including the zip code preference. Put differently, there is no evidence that the
changes to the admissions process were adopted because of an intent to change the racial
demographics of criteria-based schools. See Coal. for TJ, 68 F.4th at 883 (finding no evidence of
racially discriminatory intent given that “the record is devoid of any statements by Board members,
meeting minutes, or other documentation showing that the policy was adopted ‘because of” a
specific intent to reduce the number of Asian American students at TJ or to otherwise bring
hardship to bear on those students.” (citing Feeney, 442 U.S. at 279)).

In sum, the deposition testimony cited by Plaintiffs is devoid of any evidence of a racially
discriminatory purpose. If anything, the record appears to present a resounding chorus of
testimony that the changes to the admissions process, including the zip code preference, were not
intended to change the racial demographics of any criteria-based school. See, e.g., ECF No. 86-8
(Hite Dep.) 135:21-136:1 (“Q: . . . were the changes to the admissions process intended to increase

or decrease the number of students of any race in any of the criteria-based schools? A: No.”);
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ECF No. 86-7 (Jubilee Dep.) at 181:20-23 (testifying that she was “not aware of race being a
reason” to select the zip codes given preference). Indeed, the record makes clear that the zip codes
selected to receive preference were not on the basis of race—instead, they were selected because
they had the lowest percentage of students enrolled at Masterman, Central, Carver, and Palumbo
between 2017 and 2021. ECF No. 86-9 (Lynch Dep.) at 98:24-99:2; ECF No. 95-1 (Wolford
Decl.) 1 14.

Second, nothing in the Anti-Racism Declaration—even when read in the light most
favorable to Plaintiffs, and even when resolving all reasonable inferences in Plaintiffs’ favor—
could allow a fair-minded jury to find that Defendants implemented the changes to the 2022
Admissions Process for a racially discriminatory purpose. True, the Declaration mentions racism,
highlights the importance of racial equity, and emphasizes the School District’s commitment to
anti-racist practices. See ECF No. 91-4. For example, the Declaration states that some of the
School District’s students “are forced to witness and endure acts of hatred because of the color of
their skin”; that the School District is committed to “eradicating practices that create systems of
privilege and power of one racial group over another”; and that the School District was “assessing
all policies and practices for inequitable types of outcomes.” ld. But even assuming that these
statements evince a racially discriminatory purpose, nothing in the Declaration, nor any of the
deposition testimony cited by Plaintiffs about the Declaration, ties the changes to the 2022
Admissions Process to race. Indeed, the Declaration itself does not even mention the 2022
Admissions Process. See id.

Third, the testimony that Ms. Lynch and Dr. Jubilee gave at the Committee on Education
hearing on December 15, 2021, does not evince any racially discriminatory motive. Plaintiffs

specifically point to (1) Ms. Lynch’s testimony that the School District responded to the death of

33



Case 2:22-cv-01509-CFK Document 103 Filed 10/11/24 Page 34 of 38

George Floyd by examining all of its processes and policies, including the 2021 Admissions
Process, to “ensure equity,” ECF No. 94 at 19-20 (citing ECF No. 32-6 at 93); and (2) Dr. Jubilee’s
testimony that “[t]hrough the school selection process, [the School District has] the opportunity to
redesign a process that from inception to current practice has only truly benefited a small group of
stakeholders, many of whom do not reflect the majority demographic of our School District or
City,” id. at 22 (citing ECF No. 32-6 at 84-85). But none of this testimony indicates that
Defendants acted with a racially discriminatory motive; instead, it reveals a desire to correct racial
biases that manifested in the previous school selection process. As the Court remarked in its
memorandum opinion denying Plaintiffs’ Motion for a Preliminary Injunction:

Consideration of whether prior practices allowed for racial bias to exist in the

admissions process and a desire to safeguard against the potential for race-based-

discrimination by moving to an objective system for selecting which students are

admitted to the schools they are qualified to attend does not constitute a racially
discriminatory motive. It constitutes the opposite.

ECF No. 50 at 15 (emphasis in original) (citation omitted).

As a final note, despite Plaintiffs’ reliance upon the language of “Indicator 4.1” in the
“Goals and Guardrails” document to show evidence of a discriminatory purpose at the preliminary
injunction stage, it does not appear that Plaintiffs rely upon that language here. See ECF No. 94
at 4-15, 19-22. To the extent that they do, the Court relies upon the same reasoning that it did in
its Memorandum denying Plaintiffs’ Motion for a Preliminary Injunction and finds that the
language in this document does not evince a racially discriminatory purpose. See ECF No. 50 at
12-14. More specifically, the Court finds that the language of Indicator 4.1 does not suggest any
intention to impose racial quotas in the admissions process. Rather, both the plain language of
Indicator 4.1 and the surrounding content suggest that Indicator 4.1 merely sets a goal for the
number of Black and Hispanic students who will meet the qualifications—such as the grade cut-

offs—to attend criteria-based high schools by 2026. It does not suggest that those students
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necessarily will attend, or impose a quota on the number of Black and Hispanic qualified students
that must attend. Put simply, all Indicator 4.1 reflects is a legitimate policy goal of improving
academic outcomes for Black and Hispanic students. And that is not a racially discriminatory
motive.

B. The changes to the admissions process pass rational basis review.

“Under rational basis review, the challenged classification must be upheld if it is ‘rationally
related to a legitimate state interest.”” Lower Merion, 665 F.3d at 556 (citing City of New Orleans
v. Dukes, 427 U.S. 297, 303 (1976) (per curiam)). The challenged conduct “is rationally related
to a legitimate interest ‘if there is any reasonably conceivable state of facts that could provide a
rational basis for the classification.”” Id. (citation omitted). Rational basis review is a “highly
deferential” standard. Id.

Applying this “highly deferential” standard here, the Court finds that the changes to the
admissions plan pass rational basis review. The City of Philadelphia’s interest—to ensure that all
qualified students, regardless of what neighborhood they live in, have access to Philadelphia’s
criteria-based schools—is legitimate. Indeed, Defendants indicate that the changes to the
admissions process were made to address the following four issues with the prior admissions
process, as identified by the Pew Study:

(1) Prior to the 2022 Admissions Process, the criteria-based schools were admitting some
students who did not meet the admissions criteria, like legacy students whose parents were

13 plaintiffs do not appear to dispute that, were the Court to apply rational basis review, summary
judgment would be granted. See ECF No. 94 (Pls. Opp.) at 17 n.7 (acknowledging that Plaintiffs
“must show that there is a “genuine dispute” on both the purpose and effect prongs to survive the
defendants’ summary-judgment motion”). Regardless, to complete the necessary constitutional
analysis, the Court will provide a brief analysis as to why the 2022 Admissions Process passes
rational basis review.
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alumni of a particular school, but not admitting other students who did meet the criteria,
see ECF No. 86-1 1 9(a);

(2) Prior to the 2022 Admissions Process, qualified students in certain schools in certain
parts of Philadelphia were less likely to apply to apply to criteria-based schools, see id.
9(b);

(3) Prior to the 2022 Admissions Process, if qualified students from those parts of
Philadelphia did apply, they were less likely to be considered, see id.  9(c); and

(4) Prior to the 2022 Admissions Process, if those students were given offers, they were
less likely to accept them when compared with their peers in other neighborhoods, see id.
19(d).
By addressing these four issues, Defendants hoped to “increase access [to criteria-based schools]
so that all qualified students were considered for admission and to disrupt feeder patterns that left
qualified students from some zip codes without access to schools to which they were qualified.”
ECF No. 86 at 26; see also ECF No. 86-1 { 10-17; ECF No. 95-1 (Wolford Decl.) 11 35-36
(indicating that by implementing the changes to the admissions process, the School District hoped
to “remove the concern . . . of the inequitable practice of admitting students who were not eligible,
and just as important, failing to admit students who were eligible”). That is a legitimate goal.
Additionally, the changes that Defendants implemented are rationally related to the City’s
legitimate interest of ensuring that all qualified students have access to criteria-based schools.
Previously, the admissions process afforded individual school admissions teams the discretion to
handpick students. See ECF No. 86-1 { 17. Under that system, unqualified students gained
admission at the expense of qualified students. By replacing those student admissions teams with
a computerized lottery that only selects qualified students for admission, the School District
eliminated the possibility that unqualified students could gain admission at all. Through this

change, the School District addressed the first and third issues identified by the Pew Study. See

ECF No. 86-3 (Lynch Dep.) at 84:15-18 (explaining that the School District implemented the
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changes in the school selection process in order to move towards “the elimination of subjectivity
and increasing objectivity™).

Additionally, by implementing the zip code preference, the School District addressed the
second and fourth issues identified by the Pew Study. The zip code preference ensures that all
qualified students from the six underrepresented zip codes who applied to criteria-based schools
would automatically receive admission, thereby incentivizing students from those neighborhoods
to apply. And it is not a far logical leap to assume that if more students from those neighborhoods
applied and received admission, more students were likely to accept—for perhaps many reasons,**
but at the very least, for the simple reason that more students from those neighborhoods were
admitted in the first place.

In short, increasing access for all qualified children to some of the City’s best schools—
regardless of where they live—is a legitimate state interest, and the changes to the admissions plan
are rationally related to that interest.’® Therefore, the changes to the admissions process have a

rational basis and do not violate the Equal Protection Clause.

14 School District witnesses noted that factors outside of the School District’s control influence
student enrollment decisions—such as, for example, student and parent choice. See ECF No. 86-
19 23. Itis conceivable that if more students from a neighborhood are admitted to a school, more
students will attend, simply because there are other students from the same community who are
going to that school. See FCC v. Beach Commc 'ns Inc., 508 U.S. 307, 313 (1993) (explaining that
a classification subject to rational basis review “must be upheld against equal protection challenge
if there is any reasonably conceivable state of facts that could provide a rational basis for the
classification” (citations omitted)).

151t is worth noting that the 2022 Admissions Process appeared to actually achieve this goal: as
Dr. Wolford indicates in her declaration, following the 2022 Admissions Process, the difference
between the percentage of eligible applicants and the percentage of eligible applicants who were
offered enrollment narrowed. ECF No. 95-1 § 40 (“The data in Table E shows that there is no
support for the argument that zip code preference or that the lottery led to increased changes
between the percentage of eligible applicants and the percentage of eligible applicants who were
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IV. CONCLUSION

For the reasons stated above, the Court grants Defendants’ Motion for Summary Judgment

(ECF No. 86). An appropriate Order will follow.

BY THE COURT:

/sl Chad F. Kenney

CHAD F. KENNEY, JUDGE

offered enrollment. Instead, the data supports the opposite conclusion — that variations narrowed
once the lottery and zip code preference were introduced.”).
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