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Anatomy of a Construction Litigator

Proficient in Litigation and Arbitration
Knowledge of Construction Law
Knowledge of Construction and Design Contracts

Knowledge of the Responsibilities and Liabilities of the Project Participants
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Knowledge of Key statutes, e.g., the Mechanics’ Lien Law, Contractor And
Subcontractor Payment Act, and the Prompt Payment Act
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Understanding of insurance coverages




Types of Construction Attorneys

Not typically identified as Plaintiff or Defense

» May be asserting a claim as plaintiff or defending against a claim and may be
asserting or defending a counterclaim

» Many will typically represent one type of project participant
» Owners

Contractors

Subcontractors

Design Professional - Architect or Engineer

Suppliers
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Surety or Insurance Defense



Types of Projects

Public or Private Project

Vertical Construction- office towers,
Horizontal Construction - gas lines
Industrial - Steel, Manufacturing

Highways and Bridges
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Data Centers




Project Specifics

Size of the Project
Dollar and Time Constraints
Site Conditions - Urban vs Greenfield Site, Environmental concerns

Owner’s in-house construction capabilities

vV v v v Vv

Impact of local laws and ordinances




Type of project delivery system to be
utilized

» Roles and relationships of the project
participants

» Design-Bid Build

»Multi- Prime

» Design Build

» Integrated Project Delivery




The Construction Contract

The Construction Contract will:

» Reflect the Project Delivery System selected and the scope of the work to be
performed;

» Delineate the time allowed and the money to be paid for performing the
work;

List the terms and conditions related to the work;

» Specify the applicable law, the requirements to modify and the method of
dispute resolution



Case Evaluation

Like many cases, a representation begins with a conversation

The usual next step is to review the operative contract(s)
This is true even if the claim involves a personal injury on a construction site
Who did your client contract with?

What duties and responsibilities did each of the parties have?
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How does the claim being asserted relate to the project contracts



Claim Analysis

» Is the claim for
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Delay, late finish

Poor Workmanship

Late Payment / Non-Payment
Environmental Harm

Personal Injury




Assembling the evidence

» What are the relevant documents that need to be reviewed
Contracts

Meeting minutes

Daily reports

Applications for Payment

Site photos

Drawings

Emails, both internal and external

Change Order Requests and Change Orders
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Notice of delay or for violations of the operative contract(s)




Proof of time, money and conditions

» The Contractor promises to perform Work that is described in the contractor’s
proposal, the contract, specifications and the project drawings for a contract
price within the contract time.



How the Contractor is paid

May be based upon:

» Lump Sum Amount -all the Work for a set dollar amount
» |If the Contractor builds for less, he keeps the excess

» If it costs the Contractor more, he must pay the excess out of his own pocket

» The Cost of the Work plus a Fixed Fee




Contract Time

» The contract requires the work to be completed by a set date or within a set
amount of time

» A schedule will identify the items of work to be completed within the
contract time

» ACritical Path Method Schedule will order the tasks and link the tasks to
identify the predecessor activity and the successor activity.

» The shortest path through the project is the critical path.



Late Performance

» If the Contractor does not complete his work by the required completion date, the C
may be liable for delay damages

» The Owner may be entitled to Liquidated Damages if the Contractor fails to meet its r
completion date(s).

» If not excluded in the contract, the Owner may make a claim for consequential damages
may include lost profits. A small contract may become a big loss:

» Example- Perini Corp. v. Greate Bay Hotel & Casino, Inc. (1992).

Involved a massive arbitration award against a construction manager for lost profits cause
by project delays and an obscured facade during the renovation of the Sands Hotel '
Atlantic City.



Delay and Delay Claims

» If the conduct of the Owner, or those for whom the Owner is responsible,
delays the Contractor so that he cannot complete the work on time, the
Owner may owe the Contractor more time to complete the work

» Owner delays can also cause the contractor to be less efficient and to expend
extra time and labor to complete the work

» Example: The Big Dig in Boston



Claims Against the Design Professional

» There may be a claim against the Architect or Engineer for professional
negligence.

» There was a claim during the construction of the Pittsburgh Convention
Center where the wrong type of bolt was used and the connection on a steel
girder failed

» Avery famous case involved the collapse in 1981 of two overhead walkways at
the Hyatt Regency Hotel in Kansas City that killed 114 people and injured
another 216. It was determined that a change in the design of how the aerial
walkways were supported doubled the stress on the supports. The engineer
was sued for professional negligence.



Proof of Damages - Time

» Construction litigation is an attempt to build the job in the courtroom out of
paper and video.

» If properly prepared and maintained, the construction schedule provides a
timeline for the Project.

» The tension is between the as-planned schedule and the as-built schedule.

» Typically, a scheduling expert is utilized to present and explain the schedules



Late Payment

Suspend work

Terminate the Contract

>
>
» Claim under the Contractor and Subcontractor Payment Act (Private Project)
>

Claim under the Prompt Pay Act (Public Project)



Proof of Damages - Money

» Alarge component of damages is the extra labor expended

» The certified payroll of the contractor(s) creates a baseline of the money
expended on labor.

» Proof of damages tied to labor requires proof of what caused the extra labor
to be expended.

» Where and when the extra labor was expended needs to be proven using
Project records, such as daily logs, time records, site photos, etc.

» Once extra labor is identified, there is a need to prove causation, i.e., why
was the extra labor expended.



Proof of Damages - Inefficiency

» A Contractor may claim damages based upon conditions or interferences that
caused the work to take longer and involve more labor hours than the
Contractor included in its Bid.

» The bid becomes the baseline for this analysis and must be shown to have
been reasonable.

» The Contractor must prove that it was able to perform on this Project in
general accordance with what was provided for in its bid

» The best way to establish this is to have an expert develop a measure mile
analysis.



Change Orders

» The Contractor may request a Change Order whereby the Owner is asked to
modify the contract to pay additional money and/or provide additional time.

» A Change Order request often includes backup documentation and
calculations to substantiate the Contractor’s request; which is essentially the
presentation of a claim by the Contractor.

» Arejected Change Order becomes a potential claim



Construction Law Judge

» Allegheny County has a Construction Law Judge
- Judge Arnold I. Klein

- Case Management Order




Allegheny County Bar Association
Construction Law Committee

» Chairman - David A. Scotti
» Vice-Chair- Jason M. Yarbrough
» Secretary/Treasurer. Peter Nigra

» Director, Media Relations Brian Knavish
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