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Overview of Topics

● Federal vs. State Protections

● Sports Bans

● Bathroom Bans

● Pronoun Bans

● Bullying & Cyberbullying

● Outing to Friends/Family

● Truancy Laws

● Privacy Rights

● Access to Medical Care



Background Statistics 

● Over 2.8 million adults (aged 18 and older) and youth (aged 13-17) identify
as transgender.
○ 1% of the population

● Among adults, 2.1 million identify as transgender
○ 32.7% are transgender women, 34.2% are transgender men, and 33.1%

are nonbinary adults.

● Among youth, 724,000 identify as transgender
○ Appx. 2 million identify with any LGBTQ+ group or identity

Herman, J.L. and Flores, A.R. (2025)





1 Federal vs. State Protections

● U.S. Dept. of Education Office of Civil Rights (“OCR”) previously used 
Title IX to protect LGBTQ+ students; guidance now rescinded 

● OCR targeting school districts with trans-inclusive policies, rather than 
investigating schools for not protecting LGBTQ+ students

● Pennsylvania Human Relations Commission (PHRC) has become the 
primary administrative avenue for complaints in PA

● PA Human Relations Act offers some LGBTQ+ protections independent 
of federal action

● Advocates increasingly rely on state law and PHRC



1 Federal vs. State Protections

● Recent federal executive orders:

○ Defending Women from Gender Ideology and Restoring Biological 
Truth to the Federal Government (#14168)

○ Ending Radical Indoctrination in K-12 Schooling (#14190)

○ Keeping Men Out of Women’s Sports (#14201)

○ Prioritizing Military Excellence and Readiness (#14183)

○ Protecting Children from Chemical and Surgical Mutilation (#14187)



2 Sports Bans

● Federal and state legislation increasingly restricts trans 
girls and women from competing on teams consistent with 
their gender identity

● Pennsylvania facing legislative pressure; ongoing 
discussions at the K–12 level

● Lawsuits filed in other states argue that bans violate Title 
IX and Equal Protection under the 14th Amendment

● Courts divided — some injunctions granted, others denied; 
legal landscape still developing



3 Bathroom Bans

● PA school districts have adopted varying local policies in the 
absence of statewide legislation/policies

● Students forced into inconsistent facilities face heightened risk of 
harassment and mental health harm

● Legal challenges under Title IX and Equal Protection ongoing; 
Supreme Court has not definitively resolved the issue

○ G.G. v. Gloucester County School District (4th Cir.)



4 Pronoun Bans

● Some school districts have policies prohibiting staff from using 
students' proper pronouns
○ Some school district require parents or guardians to provide 

consent for students to use pronouns that align with their 
gender identity

● Raises First Amendment concerns for both students and educators

● Persistent misgendering is linked to significant psychological harm 
for trans youth



5 Outing to Families/Parents

● "Parental notification" policies require teachers/staff to inform parents 
if student identifies as LGBTQ+ or uses different name/pronouns

● Pennsylvania does not have a statewide parental notification law, but 
some districts have adopted their own policies

● Not all home environments are safe — outing can expose youth to 
family rejection, abuse, or homelessness

● Ongoing tension between parental rights frameworks, First 
Amendment and student safety and privacy interests

● Mirabelli v. Bonta, 607 U.S. ___, 146 S. Ct. 797 (2026)



6 Bullying & Harassment of LGBTQ+ Students

● LGBTQ+ students experience bullying and harassment at significantly 
higher rates than peers

● Title IV and Title IX prohibit sex-based harassment, extended by courts 
to cover LGBTQ+ students in many contexts

● School districts have a legal obligation to investigate and respond to 
harassment complaints

● Rollback of federal guidance has shifted enforcement increasingly to 
state law and local policy

● Legal frameworks: PA anti-bullying and anti-cyberbullying laws



7 Truancy Laws & Access to Cyber Schools

● Cyber schools are a critical refuge for trans and LGBTQ+ youth fleeing 
hostile or unsafe school environments

● New PA law bars students deemed 'habitually truant' from enrolling in 
cyber-charter schools without judicial approval

● Many absent students may be avoiding school due to bullying or 
unsafe conditions — not truancy in a traditional sense

● Law may disproportionately burden the most vulnerable students 
without accounting for the reasons behind absences



8 Privacy Rights of Trans & LGBTQ+ Youth

● Education privacy

○ FERPA protects student education records; families and students 
control disclosure of information held by schools

● Immigrant families and other vulnerable communities navigating 
heightened privacy risks in school settings

● Outing students through records disclosure or data requests can cause 
serious harm; knowing privacy rights is critical



9 Privacy Rights of Trans & LGBTQ+ Youth

● Medical privacy

○ DOJ subpoenas to Pennsylvania hospitals — including CHOP and UPMC 
Children’s — seeking gender-affirming care records

“[T]he United States’s investigation tramples the Commonwealth of 
Pennsylvania’s power to police, and legislate, matters of medical 
care…

[T]his Court joins the others in finding that the government’s demand 
for deeply private and personal patient information carries more than 
a whiff of ill-intent.”

-In re: 2025 UPMC Subpoena (W.D. Pa. 2025) (Bissoon, J.)



10 Access to Medical Care

● Trans youth in PA and nationally face increased barriers to 
gender-affirming care due to federal pressure and legal 
uncertainty

● Federal government has threatened funding cuts to hospitals and 
providers offering gender-affirming treatment to minors

● Active litigation in PA and other states challenging restrictions on 
access to care

○ State-affiliated religious hospitals



11 Government Restrictions on Medical Care



10 Access to Medical Care: Statistics

● National # of Gender-Affirming 
Surgeries (from cohort study, 
2016-2020)

○ 48,019 patients identified

○ 7.7% (3,678) were aged 12-18

○ 52% (25,099) patients were 
aged 19-30 years

○ 21.8% (10.476) were aged 31-40

○ Most common procedure 
chest/breast surgeries



10 Access to Medical Care: Statistics

● Cross-sectional study (Dai et al, 
2019)

○ First study to compare the 
number of surgeries for trans 
minors versus cis minors

○ Rate of undergoing surgery with 
TGD diagnosis was 5.3/100,000 
adults, 2.1/100,000 (ages 15-17 
years), & 0.1/100,000 aged 13-14 

○ 0 under 12 years
○ 96.4% of surgeries on minors 

were chest-related
○ 97% of chest related procedures 

were performed on cisgender 
male minors



10 Access to Medical Care: Statistics



11 Government Restrictions on Medical Care

● Multiple states have enacted bans on puberty blockers, hormone 
therapy, and surgical care for minors

○ No such laws in PA

● Federal executive actions have sought to condition Medicaid and other 
funding on denial of gender-affirming care

● Pennsylvania has not enacted a legislative ban, but significant provider 
chilling effects are present

● Major medical organizations — including AMA and AAP — affirm 
gender-affirming care as evidence-based and medically necessary





11 Government Restrictions on Medical Care

● 27 states have enacted laws or policies that ban or severely restrict 
gender-affirming care for minors
○ Bans on puberty blockers, hormone therapy, surgery
○ Providers can face criminal penalties or civil lawsuits

● United States v. Skrmetti, 605 U.S. 495 (2025) upheld Tennessee’s ban and 
found such laws do not violate the 14th Amdt (Equal Protection Clause)

● Restrictions affect approximately 362,900 (50%) of transgender youth in the 
U.S.
○ 17 states prohibit the use of Medicaid funds to pay for 

gender-affirming care



12 Effects of Healthcare Bans

Provider:
● Institutional pressure limits 

ability to provide care

● Threats to personal safety

● Concerns about legal action, 
loss of licensure, criminalization

● Concerns about career

● Institutional concerns about 
engagement with media

Patient:
● Restricted use of Medicaid 

coverage

● Forced interruption of 
treatment & involuntary 
detransitioning

● Increased wait 
times/decreased access

● Decline in mental health 
(increased rates of depression, 
suicidal thoughts, anxiety)



13 Legal Avenues to Pursue

● Pennsylvania Human Relations Commission (PHRC) Complaint - state 
administrative agency; can file discrimination complaints re: education, 
employment, & housing, and others (more on this process on slide #13)

● School-Level Grievance / Title IX Coordinator: every school receiving 
federal funding is required to have a Title IX Coordinator and a grievance 
process for sex discrimination complaints. Filing internally puts the school 
on notice and creates a record — important for any later legal action.

● Pennsylvania Attorney General's Office The AG's office has a Civil Rights 
Division that handles certain discrimination complaints, particularly in 
education and public accommodations.



14 Pursuing Claims in Court

● PA State Court - after exhausting PHRC remedies, file a civil claim in 
state court under the Pennsylvania Human Relations Act. State court 
may also be appropriate for claims involving outing, privacy violations, 
or failure to protect from harassment.

● Federal Court Pursue claims under Title IX (sex discrimination in 
education), the Equal Protection Clause (14th Amendment), or — in 
some contexts — the First Amendment. Federal court remains an option 
even as federal agency enforcement has weakened.



15 PHRC Process 

● The PHRC provides an administrative avenue for LGBTQ+ discrimination 
complaints in education, employment, & housing

● Administrative exhaustion: filing a PHRC complaint is typically required before 
pursuing certain legal claims in court

● Process includes intake, investigation, potential mediation, and — if unresolved 
— a public hearing

● Current processing delays are significant Mediation is available and sometimes 
preferable given litigation uncertainty and the time cost of full proceedings

● For resources or complaint assistance: phrc.pa.gov



Questions &
Discussion
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THE RIGHTS OF LGBTQ+ AND GENDER-DIVERSE STUDENTS  
August 2025 

Discrimination against LGBTQ+ people is illegal. Courts increasingly have recognized the rights 

of students who identify as lesbian, gay, bisexual, transgender, or queer, as well as students 

who are nonbinary or gender diverse. Students who are LGBTQ+ or gender diverse have the 

right to be their full, authentic selves in school, free from any harassment, discrimination, or 

stigma. Under Pennsylvania law, schools have a duty to prevent discrimination against students 

based on sex, which includes sexual orientation, gender identity, or gender expression.  

Despite recent litigation about Title IX rules and federal executive orders, schools have 
continuing obligations to protect LGBTQ+ students from discrimination under case law 

interpreting Title IX and the Constitution, the 2020 Title IX rule, and Pennsylvania anti-

discrimination law, described below. This fact sheet reflects the requirements that schools 

must meet under current law as well as what they can and should do to continue protecting 
LGBTQ+ students. ELC continues to advocate for the rights of LGBTQ+ students. If you are a 

student or parent/guardian of a student facing LGBTQ+ discrimination and are interested in 

helping expand protections in these areas, please call ELC’s Helpline at 215-238-6970.  

DISCRIMINATION IS AGAINST  
FEDERAL & STATE LAW 

Federal law: The U.S. Supreme Court and many 

federal courts have affirmed that discrimination 

on the basis of sexual orientation, transgender 

status, gender identity, or gender expression is 

unlawful discrimination “on the basis of sex” and 

that preventing LGBTQ+ students from accessing 

programs and facilities in schools violates Title IX 

(prohibiting sex discrimination) and other civil 

rights laws.1 Pennsylvania’s highest federal court, 

the U.S. Court of Appeals for the Third Circuit, 

recognized in 2018 that “transgender students 

face extraordinary social, psychological and 

medical risks and the school district clearly had a 

compelling state interest in shielding them from 

discrimination.”2 

Court decisions. Unfortunately, these rights are 

under attack. ELC is monitoring case decisions as 

Terms to Know 

LGBTQ+ is an acronym that stands for lesbian, 

gay, bisexual, transgender, queer, and others.  

Sexual orientation refers to a person’s physical 

or emotional attraction to another person. 

People may define their sexual orientation as 

lesbian, gay, bisexual, pansexual, asexual, queer, 

straight, or another term. 

Gender identity refers to a person’s self-

conception or deeply felt understanding of their 

gender, such as male, female, genderqueer, or 

nonbinary. Gender identity may vary over time.  

A student’s gender identity may or may not align 

with their chromosomes, genitalia, hormone 

levels, or other biological indicators of sex. 

Gender expression refers to the ways a person 

outwardly displays their gender identity and how 

society perceives those markers as masculine, 

feminine, or androgynous — for example, 

haircuts, clothing, accessories, or mannerisms. 

(Continued on next page) 
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challenges make progress in the courts. For 

example, the U.S. Court of Appeals for the  

Seventh Circuit has ordered a rehearing to 

consider whether its prior decisions finding 

schools liable for failing to provide access to a 

gender-affirming bathroom to a trans student 

should stand after the U.S. Supreme Court’s 

holding in United States v. Skrmetti. In that case, 

the Supreme Court ruled that denying transgender 

minors gender-affirming healthcare does not 

constitute sex discrimination under the Equal 

Protection clause.3 Additionally, the U.S. Supreme 

Court has granted cert to review two challenges 

to decisions permitting trans student athletes to 

play on school sports teams aligned with their 

gender identity.4 This fact sheet provides the 

state of the law at the time of publication.  

Regulations. The U.S. Department of Education’s 

Office for Civil Rights can issue rules or 

regulations to implement and enforce the 

nondiscrimination requirements of Title IX. The 

Title IX rules published in August 2024 sought to 

make explicit that Title IX protections include 

gender identity and sexual orientation.5 The 2024 

rules were challenged in court by six state-plaintiffs that do not want to recognize gender identity 

protections, and the 2024 rules were ultimately struck down in the courts.6 Currently, schools must 

follow the administration’s 2020 Title IX rule, which defines sex-based discrimination as 

discrimination against someone based on their sex assigned at birth.7 It is important to remember, 

however, that the 2020 rule represents a floor, not a ceiling, to the kinds of protections that 

schools can and should offer their LGBTQ+ students.8 Moreover, the preamble to the 2020 

regulations expressly affirms that “[t]hese final regulations focus on prohibited conduct, 

irrespective of a person’s sexual orientation or gender identity. … The Department will not tolerate 

sexual harassment … against any student, including LGBTQ students.”9 

Executive orders. In 2025, the federal administration issued several executive orders attacking the 

rights of LGBTQ+ people, particularly transgender and gender-diverse people.10 These orders 

represent a policy shift for federal agencies such as the U.S. Department of Education and 

Department of Justice, but executive orders cannot rewrite Title IX or case law interpreting 
Title IX and the Constitution. These executive orders are being challenged in court.11 You can 

learn more in this ELC analysis and recorded webinar “The Truth About Executive Orders and the 

Rights of Transgender Students in Pennsylvania K-12 Schools.” 

Schools also are required to adhere to state law protections that do not conflict with federal 

statutes.12  

Terms to Know 
(Continued from previous page) 

Cisgender refers to people who feel that their 

gender identity matches the gender they were 

assigned at birth. 

Transgender refers to many different kinds of  

people who do not identify with their expected 

gender role or whose gender identity does not  

match some or all of their biological indicators of  

sex besides their gender identity. A student who 

identifies as transgender may identify as a male, 

female, nonbinary, genderqueer, or another term. 

Gender diverse or gender expansive refers to 

people whose gender expression does not conform  

to society’s expectations for people of a given  

gender or does not conform to expectations based  

on assigned gender. 

Nonbinary is an umbrella term for people who 

identify as a gender that is neither entirely male 

nor entirely female, or do not identify with any 

gender. Some people may use the terms “gender 

fluid” or “genderqueer.”  

For more information, see 

www.translanguageprimer.com. 

 

https://www.elc-pa.org/resource/executive-orders-scope/
https://myemail.constantcontact.com/Resources-and-Materials--April-11-Webinar--The-Truth-About-Executive-Orders-and-the-Rights-of-Transgender-Students-in-Pennsylvan.html?soid=1134465820236&aid=Bpnjnos6ZPg
https://myemail.constantcontact.com/Resources-and-Materials--April-11-Webinar--The-Truth-About-Executive-Orders-and-the-Rights-of-Transgender-Students-in-Pennsylvan.html?soid=1134465820236&aid=Bpnjnos6ZPg
http://www.translanguageprimer.com/
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State law: The Pennsylvania Constitution prohibits discrimination based on sex.13 Pennsylvania’s 

anti-discrimination statute, the Pennsylvania Human Relations Act (PHRA),14 also prohibits 

discrimination in schools on the basis of sex, including gender identity, sexual orientation, and 

other characteristics.15 At this time, there are few cases where courts have interpreted the 

PHRA in schools, but the Pennsylvania Human Relations Commission (PHRC) investigates 

complaints and enforces this law at the administrative level.  

Effective Aug. 16, 2023, PHRA’s regulations were amended to more explicitly identify conduct that 

constitutes illegal sex-based discrimination.16 It’s important to note that the PHRA states that its 

prohibitions against discrimination “shall be construed liberally.”17 Students are protected against 

discrimination on the basis of sex, including “sex assigned at birth, gender identity or expression, 

affectional or sexual orientation, and differences in sex development.”18 PHRC guidance 

expansively protects gender identity, which is one’s “innermost concept of self as male, female, a 

blend of both or neither.”19 

Gender expression is also broadly defined as the external “appearance of one’s gender identity, 

usually expressed through behavior, clothing, haircut or voice, and which may or may not conform 

to socially defined behaviors and characteristics typically associated with being either masculine or 

feminine.”20 All gender identities and expressions, including those held by transgender students, 

are protected by the PHRA.21 This protection is also inclusive of the ways that students’ 

understanding of these identities evolve over time. A lawsuit is currently challenging the PHRA’s 

gender identity regulations, but the court has not yet issued a decision. The PHRA and 

regulations remain in full effect while that lawsuit is pending. For information about the 

lawsuit, see ELC’s “Summary of Pending Lawsuit Challenging Gender Identity Regulations.”  

Students who face illegal sex-based discrimination at school can file a complaint with the PHRC, 

which can investigate and seek to resolve complaints of discrimination.22 To learn more, see 

ELC’s fact sheet about filing a PHRC complaint. For more information about sex discrimination 

in schools, contact ELC or review our fact sheet Challenging Sex- or Gender-Based Harassment 

at School: Student Rights & Complaint Options.  

LGBTQ+ YOUTH OF COLOR FACE HOSTILE ENVIRONMENTS & HIGH RATES OF DISCRIMINATION 

Studies show that schools nationwide are hostile environments for LGBTQ+ youth of color in 

particular. They experience victimization and discrimination based on race, sexual orientation, 

gender identity, or all of these identities.23 Black LGBTQ+ students are highly likely to be targeted 

with biased remarks, including homophobic and racist messages.24 They are also likely to be victims 

of sexual harassment and assault.25 Moreover, due to anti-Black racism by adults and the threat of 

school discipline, Black LGBTQ+ youth are less likely to report their experiences in school and more 

likely to experience victimization and feel unsafe in school, leaving them with limited or no access 

to in-school resources that could improve school climate and students’ experiences.26 These high 

rates of victimization negatively impact school attendance27 and academic achievement and 

undermine these students’ psychological well-being.28  

https://www.elc-pa.org/resource/phra-gender-protections-lawsuit-summary/
https://www.elc-pa.org/How-to-File-a-Complaint-w-PHRC
https://www.elc-pa.org/about/contact/
https://www.elc-pa.org/Challenging-Sex-Gender-Based-Harassment-at-School
https://www.elc-pa.org/Challenging-Sex-Gender-Based-Harassment-at-School
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Students can file complaints about multiple types of discriminatory conduct in the same 

incident if necessary. To learn more about students’ rights to be free from race-based 

discrimination, see ELC’s fact sheet “The Right to Be Free from Racism at School.”  

THE RIGHT TO BE OUT  

Students have the right to be open about their sexual orientation29 and the right to express their 

transitioned gender.30 Schools cannot tell students to be silent about their sexual orientation or 

punish them for wearing LGBTQ-affirming clothing or accessories so long as they are following dress 

rules that apply to all students.31  

ACCESS TO BATHROOM & LOCKER ROOM FACILITIES 

Multiple courts, including the highest federal court in Pennsylvania, have held that school districts 

cannot discriminate against transgender and nonbinary students by requiring them to use a 

bathroom or locker room that does not match their gender identity.32 Schools may provide a 

gender-neutral/all-genders bathroom option for students who identify as nonbinary or gender-

expansive and others who may feel safer using that option, but cannot require students to use only 

gender-neutral facilities.33  

The 2020 Title IX rule stipulates that a school “may provide separate toilet, locker room, and 

shower facilities on the basis of sex, but such facilities provided for students of one sex shall be 

comparable to such facilities provided for students of the other sex.”34 The 2020 Title IX rule does 

NOT require schools to use only sex-separate bathrooms.  

Some people have tried to restrict the rights of transgender students by claiming that cisgender 

students’ privacy is violated if trans students are allowed to use the same bathroom, for example. 

This has been rejected by courts, including Pennsylvania’s highest federal court, the Court of 

Appeals for the Third Circuit, which held that there is no privacy violation in requiring transgender 

and cisgender students to share space in a bathroom or locker room facility.35  

Several school districts across Pennsylvania have proposed or implemented school board policies 

that discriminate against students by restricting facilities’ use based on sex assigned at birth. 

These policies fly in the face of established case law under Title IX and Equal Protection, and 
they would violate the PHRA as well. If your school has a discriminatory bathroom policy, please 

contact ELC for advice about filing a complaint to challenge this policy.  

SCHOOLS MUST UPHOLD A STUDENT’S RIGHT TO PRIVACY  

Courts have also held that schools cannot “out” students to anyone without their permission.36 

Pennsylvania educators have a “primary professional obligation … to the students they serve” and 

“shall respect a student’s right to privacy…”37 Schools cannot require students to provide a birth 

certificate to “prove” their sex at enrollment or for participation in sex-segregated activities. 

Students’ right to enroll in public school may not be conditioned on providing documents other than 

those showing proof of a child’s age, residence, and immunizations as required by law.38 Even for these 

required items, the Pennsylvania Department of Education is clear that a “school district can never 

demand only one kind of document.”39 

https://www.elc-pa.org/Right-To-Be-Free-From-Racism-at-School
https://www.elc-pa.org/about/contact/
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The federal Family Educational Rights and Privacy Act (FERPA) forbids schools from disclosing a 

student’s private information, including medical information regarding a student’s gender assigned 

at birth, without permission from the student or guardian.40 Although FERPA gives parents the right 

to view the school records of their minor children, it does not require schools to proactively 

contact parents about any content in or changes to student records. Nor does FERPA require a 

school to document a student’s use of a new name or pronoun in the official school record. There is 

no requirement in law that a Pennsylvania school notify parents if a student requests to be called 

by another name or pronoun. 

Schools should continue to support their transgender and nonbinary students by implementing 

policies to safeguard their privacy, including maintaining the confidentiality of a student’s birth 

name or sex assigned at birth if the student wishes to keep this information private. 

STUDENTS CAN CORRECT THEIR EDUCATION RECORDS 

A parent’s rights with respect to their child’s educational records transfer to the student when 

they reach the age of 18 or attend a school beyond the high school level.41 When this occurs, 

current or former students have a right to seek to amend their school records if the records are 

“inaccurate, misleading, or in violation of the student’s rights of privacy.”42 Pursuant to this 

authority, transgender students wishing to change their name and gender marker on their 

educational records can seek an amendment under federal law.  

THE RIGHT TO AFFIRMING NAME & GENDER IDENTITY IN SCHOOL  

If a student who is transgender, gender-nonconforming, or nonbinary identifies an affirming name 

and pronouns, school staff should use that name and pronoun for all interactions (i.e., written, 

digital display name on Google Classroom, and verbal daily roll call) except where required by law 

to use a child’s legal name (i.e., official school record).43 The Pennsylvania Department of 

Education permits schools to update a student’s gender and name in data that must be submitted 

to the state.44 

Parent notice and consent are not required. In early 2025, the federal administration issued an 

executive order and guidance asserting that a school must notify parents and confirm their consent 

before using a student’s affirming name and pronoun. It has also targeted investigations against 

districts and states with affirming policies.45 But that guidance is not law, and this question is 

currently being litigated in a number of lawsuits nationwide.46 In our region, courts addressing the 

issue of parental notice when engaging students on gender identity in school have had mixed 

results.47 However, the weight of legal authority does not support a requirement that a school must 

obtain parental consent before upholding their nondiscrimination obligation and affirming students’ 

gender identity in school.48 Affirming a student’s request for supportive gender identity policies is 

distinguished in case law from allegations that “school officials ... proactively coerce students.”49 

Courts have approved school policies that identify the goal of collaborating with a student and 

their family about a student’s gender identity, while acknowledging that “in some cases, 

transgender and gender-nonconforming students may not openly express their gender identity at 

home because of safety concerns or lack of acceptance” and even in those cases, “staff will 

support … a student-led plan that works toward inclusion of the family.”50 

https://www.elc-pa.org/resource/executive-orders-scope/
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Persistent misgendering is harassment. Federal courts have held that intentionally and 

persistently misgendering a person constitutes sex-based harassment and creates a hostile 

environment. 51 A federal court in Pennsylvania held in 2020 that “in addition to being 

misgendered,” calling a transgender woman by her prior name (“deadnaming”) “was sufficiently 

severe or pervasive to support her [hostile work environment] claim.”52 A policy permitting or 

promoting the persistent misgendering or deadnaming of students could also create a hostile 

environment under the Pennsylvania Human Relations Act.53  

Teacher religious objections. Some teachers may claim they do not have to use a student’s name 

and pronoun if they have a religious objection to transgender people’s civil rights. There are some 

cases still developing on this issue,54 and other cases establishing that speech in the classroom by 

teachers in K-12 public schools is not personal, but rather part of their job duties as a government 

actor.55 ELC will continue monitoring cases in this area and advocate to ensure that teachers are 

not stigmatizing and discriminating against students in the classroom.   

THE RIGHT TO PARTICIPATE IN SCHOOL ACTIVITIES  

Students have the right to form and meet as a Gender Sexuality Alliance (GSA) at school if other 

nonacademic clubs are allowed to meet at school.56 Schools cannot impose a different set of 

student conduct rules for GSAs compared other clubs.57 

Schools cannot restrict a student from going to prom or another school activity with a same-gender 

date.58  

The 2020 Title IX rule explicitly states that preventing a student from participating in an education 

program or activity on the basis of sex is prohibited by Title IX. Schools are required to allow 

students to participate in classrooms, extracurriculars, and educational programs without 

discriminating based on sex.59  

THE RIGHT TO PARTICIPATE IN SCHOOL SPORTS  

Playing sports is associated with higher grades and standardized test scores, as well as higher rates 

of school completion.60 There is no evidence that permitting transgender and intersex students to 

play on sports teams aligned with their gender identity harms anyone.61 The foundational premise 

of sports-ban policies — that trans girls are not “real” girls and trans boys are not “real” boys — is 

based on discriminatory stereotypes prohibited by Title IX case law and the Pennsylvania Human 

Relations Act and regulations.62 

And yet, transgender, nonbinary, and intersex students in Pennsylvania and around the country are 

being targeted through federal executive actions, proposed statewide legislation, and school 

district policies that prevent them from participating on a school sports team that aligns with their 

gender identity.63 

Although there is some mix among the decisions, most courts that have addressed the issue on the 

merits have overturned anti-trans sports bans.64 In fact, every federal circuit court that has 

addressed transgender sports bans on the merits has found in favor of transgender student 

athletes’ right to play.65 A federal district court in Pennsylvania in August 2025 rejected a request 
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from a cisgender athlete to issue an injunction prohibiting transgender girls from competing in 

women’s sports66 and subsequently dismissed all of her Title IX and constitutional claims.67  

The U.S. Supreme Court announced in July 2025 that it would hear challenges to two cases that 

had awarded injunctions allowing a high school trans student and a college trans student to 

continue to play sports at their schools.68 ELC continues to monitor developments in this area and 

to advocate for all students’ right to play. Learn more in ELC’s analysis “Equity in School Sports." If 

your school limits the way transgender students can play sports, contact the Education Law Center. 

EXPRESSING YOUR GENDER IDENTITY 

Schools cannot discipline students for expressing their gender identity.69 Your school should not 

stop transgender, nonbinary, or gender-expansive students from wearing clothes that they let 

cisgender students wear.  

This area of case law is still developing, but there are strong arguments that gendered dress codes 

constitute illegal sex discrimination.70 Schools should apply dress and grooming codes, where they 

exist, that are consistent with a student’s gender identity.71 

INTERACTING WITH SCHOOL POLICE OR SCHOOL RESOURCE OFFICERS 

Police have historically targeted LGBTQ+ and nonbinary people — and those who identify as Black or 

Brown in particular — for disproportionate stops, searches, and harassment. This is discrimination and 

should not be happening in schools. School police officers cannot search you or your bag without a 

reasonable suspicion of wrongdoing.72 They cannot search you just because of your sexual orientation, 

gender identity/expression, or race. 

You should email or write a complaint to your principal and your city’s police review board if a 

school police or resource officer is inappropriate with you. In the School District of Philadelphia, 

you can submit an anonymous complaint online. 

THE RIGHT TO BE SAFE AT SCHOOL 

You have the same right to be safe in school as every other student. Unfortunately, LGBTQ+ students 

— and LGBTQ+ students of color in particular — are disproportionately subjected to bullying and 

harassment, with insufficient intervention by school staff. Behavior may qualify as harassment if the 

offensive conduct relates to gender, sex, sexual orientation, gender identity or expression, race, 

color, national origin/ethnicity, age, disability, or religion. Your school’s actions may qualify as 

discrimination if a school staff member is treating you badly because of your sexual orientation, 

gender identity, or gender expression, or another student is treating you badly because of your 

sexual orientation, gender identity, or gender expression, and your school does nothing to stop it.73  

Your school has an affirmative duty to address harassment against LGBTQ+ students in the same 

way it would address harassment against any other student. In addition, Title IX and the 

Pennsylvania Human Relations Act prohibit your school from ignoring harassment based on gender 

stereotyping.74 

If you are being bullied or harassed, see our fact sheet and tools for more information: “The Right 

to be Free from Bullying and Harassment.”  

https://www.elc-pa.org/Equity-in-School-Sports
https://www.elc-pa.org/about/contact/
https://docs.google.com/forms/d/e/1FAIpQLSeWtTT2ffYnC02LSL8kmihHB_9DbiyLOtAMyO12aLohkZw6Lw/viewform
https://www.elc-pa.org/Right-to-Be-Free-From-Bullying-and-Harassment
https://www.elc-pa.org/Right-to-Be-Free-From-Bullying-and-Harassment
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The Education Law Center-PA (ELC) is a nonprofit, legal advocacy organization with offices in Philadelphia and 
Pittsburgh, dedicated to ensuring that all children in Pennsylvania have access to a quality public education. 
Through legal representation, impact litigation, community engagement, and policy advocacy, ELC advances the 
rights of underserved children, including children living in poverty, children of color, children in the foster care 
and juvenile justice systems, children with disabilities, multilingual learners, LGBTQ students, and children 
experiencing homelessness.  

ELC’s publications provide a general statement of the law. However, each situation is different. If questions 
remain about how the law applies to a particular situation, contact ELC’s Helpline for information and advice ― 
visit www.elc-pa.org/contact or call 215-238-6970 (Eastern and Central PA) or 412-258-2120 (Western PA) ― or 
contact another attorney of your choice. 

 

1 See, e.g., Bostock v. Clayton Cnty., 590 U.S. 644, 140 S.Ct. 1731 (2020) (holding that dismissal of an employee for 
being gay or transgender is sex-based discrimination under Title VII); B.P.J. by Jackson v. W. Virginia State Bd. of 
Educ., 98 F.4th 542 (4th Cir. 2024), cert granted, -- S.Ct. --, 2025 WL 1829164 (2025); Grimm v. Gloucester Cnty. Sch. 
Bd., 972 F.3d 586, 616 (4th Cir. 2020), as amended (Aug. 28, 2020); Whitaker By Whitaker v. Kenosha Unified Sch. 
Dist. No. 1 Bd. of Educ., 858 F.3d 1034, 1047 (7th Cir. 2017) (Title IX); Evancho v. Pine-Richland Sch. Dist., 237 F. 
Supp. 3d 267, 288 (W.D. Pa. 2017); M.A.B. v. Bd. of Educ. of Talbot Cnty., 286 F. Supp. 3d 704, 719 (D. Md. 2018) 
(Title IX). See also Parents for Privacy v. Barr, 949 F.3d 1210, 1239-40 (9th Cir. 2020) (Title IX); Doe by & through Doe 
v. Boyertown Area Sch. Dist., 897 F.3d 518, 535 (3d Cir. 2018) (Title IX); United States EEOC v. Scott Med. Health Ctr., 
P.C., 217 F. Supp. 3d 834, 841 (W.D. Pa. 2016) (gay male employee stated a claim of sex discrimination based on sex 
stereotyping that a person should conform to heterosexuality). 
2 Doe v. Boyertown Area School Dist., 897 F.3d at 528. 
3 D.P. by A.B. v. Mukwonago Area Sch. Dist, 2025 WL 1794428 (7th Cir. Jun. 30, 2025)(vacating and ordering rehearing 
based on United States v. Skrmetti, 605 U.S. --, 145 S.Ct. 1816 (2025)). In Skrmetti, the Court held that a state law 
prohibiting certain gender-affirming medical treatments for transgender minors was not subject to heightened scrutiny 
as sex discrimination because the bill was based on age and medical use only and therefore subject to rational basis 
review.  
4 See Little v. Hecox, No. 24-38, -- S.Ct. --, 2025 WL 1829165 (Jul. 3, 2025); West Virginia v. B.P.J., No. 24-43, -- S.Ct. 
--, 2025 WL 1829164 (Jul. 3, 2025). 
5 See 34 C.F.R. § 106.10 (Aug. 1, 2024), vacated by Tennessee v. Cardona, 737 F. Supp. 3d at 510, 521 (E.D. Ky. 2024). 
6 See Tennessee v. Cardona, 737 F. Supp. 3d 510, 521 (E.D. Ky. 2024), appeal dismissed sub nom. Tennessee v. 
McMahon, No. 24-5588, 2025 WL 848197 (6th Cir. Mar. 18, 2025) (striking down Biden-era Title IX regulations affirming 
protections for transgender students, pregnant and parenting students, and victims of sexual assault); Dear Colleague 
Letter from Craig Trainor, Acting Assistant Sec’y for Civil Rights, U.S. Dep’t of Educ. (Feb. 4, 2025), 
https://www.ed.gov/media/document/title-ix-enforcement-directive-dcl-109477.pdf (“in light of a recent court 
decision, the United States Department of Education’s (ED) Office for Civil Rights (OCR) will enforce Title IX under the 
provisions of the 2020 Title IX Rule, rather than the 2024 Title IX Rule”). 
7 34 C.F.R. § 106 (2025); see Dear Colleague Letter from Craig Trainor, supra note 6. 
8 See, e.g., Title IX Sexual Harassment, SCH. DIST. OF PHILA., https://www.philasd.org/studentrights/bhd/#titleix (last 
visited June 26, 2025) (explicitly stating that “[c]onduct on the basis of sex includes conduct on the basis of sexual 
orientation and gender identity”). 
9 85 Fed. Reg. 30178 (May 19, 2020). 
10 See, e.g., Exec. Order No. 14168, 90 Fed. Reg. 8615 (Jan. 30, 2025); Exec. Order No. 14190, 90 Fed. Reg. 8853 (Jan. 
29, 2025); Exec. Order No. 14201, 90 Fed. Reg. 9279 (Feb. 11, 2025). 
11 See Education Counsel, Summary and Analysis of Trump Administration Executive Actions Impacting Education, 
https://docs.google.com/document/d/1UJ4Svb3xul-
dhnf_OOQ4KtBFoLxcF2Rg/edit?usp=sharing&ouid=101821434849568682361&rtpof=true&sd=true, (last visited Aug. 27, 
2025); Democracy Forward, Executive Order Legal Response Center, DEMOCRACY 2025, 
https://www.democracy2025.org/response-center (last visited July 2, 2025). 
 

http://www.elc-pa.org/contact
https://www.ed.gov/media/document/title-ix-enforcement-directive-dcl-109477.pdf
https://www.philasd.org/studentrights/bhd/#titleix
https://docs.google.com/document/d/1UJ4Svb3xul-dhnf_OOQ4KtBFoLxcF2Rg/edit?usp=sharing&ouid=101821434849568682361&rtpof=true&sd=true
https://docs.google.com/document/d/1UJ4Svb3xul-dhnf_OOQ4KtBFoLxcF2Rg/edit?usp=sharing&ouid=101821434849568682361&rtpof=true&sd=true
https://www.democracy2025.org/response-center
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12 See Crosby v. Nat’l Foreign Trade Council, 530 U.S. 363, 372-73 (2000) (state law must yield to federal law where 
Congress intends federal law to “occupy the field,” and state law is naturally preempted due to a conflict with a 
federal statute, such as making it impossible to comply with both state and federal law). 
13 See Pa. Constit. Art. I, § 28 (“Equal Rights Amendment”); see also Allegheny Reprod. Health Ctr. v. Pa. Dep’t of 
Human Svs., 309 A.3d 808, 868-69, 869 n. 51 (Pa. 2024) (finding a sex-based distinction is presumptively 
unconstitutional and requires a compelling state interest). 
14 Pa. Human Relations Act, 43 PA. STAT. ANN. § 953. 
15 Id.; id. § 954(l). 
16 Protected Classes Under the PHRA and PFEOA, 16 PA. CODE §§ 41.201-41.207 (final regulations defining terms related 
to sex, sexual orientation, and gender identity used in the PHRA and PFEOA); Pennsylvania Human Relations 
Commission, Guidance on Discrimination on the Basis of Sex under the Pennsylvania Human Relations Act 2-3 (Mar. 3, 
2021), https://www.phrc.pa.gov/AboutUs/Documents/APPROVED%20Sex%20Discrimination%20Guidance%20PHRA.pdf 
(delineating prohibitions in the PHRA against discrimination on the basis of sex, prohibit discrimination on the basis of 
sex assigned at birth, sexual orientation, transgender identity, gender transition, gender identity, and gender 
expression). 
17 16 Pa. Code § 42.2. 
18 16 Pa. Code § 41.206. 
19 Pennsylvania Human Relations Commission, Guidance on Discrimination on the Basis of Sex Under the Pennsylvania 
Human Relations Act 3 (Mar. 3, 2021), https://www.pa.gov/content/dam/copapwp-pagov/en/phrc/documents/Sex 

Discrimination Guidance PHRA-3-3-2021.pdf. 
20 Id.  
21 16 Pa. Code § 41.204 (definition of gender identity); 16 Pa. Code § 41.206 (sex discrimination includes gender 
identity). 
22 Pa. Human Relations Act, 43 PA. STAT. ANN. § 957(f). 
23 Nhan L. Truong et al., GLSEN and Nat’l Black Just. Coal., Erasure and Resilience: The Experiences of LGBTQ Students 
of Color, (2020), https://www.glsen.org/sites/default/files/2020-06/Erasure-and-Resilience-Black-2020.pdf. 
24 Id. at p. xvi (reporting that 97.9% of Black LGBTQ students heard “gay” used in a negative way; nearly three-fourths 
(71.5%) heard this type of language often or frequently. 94.7% of Black LGBTQ students heard other homophobic 
remarks, and over half (58.7%) heard this type of language often or frequently. 
25 Id. Black LGBTQ students also experience high rates of harassment or assault at school based on personal 
characteristics, including sexual orientation (65.1%), gender expression (57.2%), and race/ethnicity (51.9%). 
26 Id. at xvii and xix. Over half of Black LGBTQ students (52.4%) who experienced harassment or assault in the reporting 
year never reported victimization to staff, most commonly because they did not think that staff would do anything 
about it (62.9%). Only a third (33.8%) reported that staff responded effectively when students reported victimization. 
Only two-fifths of Black LGBTQ students (40.5%) reported having somewhat or very supportive school administration. 
27 Id. Nearly a third of Black LGBTQ students (30.4%) reported missing at least one day of school in the last month  
because they felt unsafe, and 10.3% missed four or more days in the past month. 
28 Joseph G. Kosciw et al., GLSEN, The 2017 National School Climate Survey: The experiences of lesbian, gay, bisexual, 
transgender, and queer youth in our nation’s schools (2018); Anna S. Mueller, Suicide ideation and bullying among US 
adolescents: Examining the intersections of sexual orientation, gender, and race/ethnicity, 106 AM. J. PUB. HEALTH 980 

(2015); S.T. Russell & N. Truong, Adolescent sexual orientation, race and ethnicity, and school environments: A 
national study of sexual minority youth of color, In TROUBLING INTERSECTIONS OF RACE AND SEXUALITY: QUEER STUDENTS OF COLOR 

AND ANTI-OPPRESSIVE EDUCATION 113 (K. Kumashiro ed., 2001). 
29 See, e.g., Henkle v. Gregory, 150 F.Supp.2d 1067, 1075-76 (D.Nev. 2001) ( student stated a claim for First 
Amendment violation alleging school censored his speech about being gay; no qualified immunity because the broad 
right established in Tinker “would encompass the right of a high school student to express his sexuality”). 
30 See Richards v. Thurston, 424 F.2d 1281, 1285 (1st Cir. 1970) (protecting a male student’s right to wear their hair as 
they wish); see also Harper Seldin, Trans Students Should Be Treated With Dignity, Not Outed by Their Schools, ACLU 
(Jan. 26, 2023), https://www.aclu.org/news/lgbtq-rights/trans-students-should-be-treated-with-dignity-not-outed-by-
their-schools.  
31 See Tinker v. Des Moines Ind. Comm. Sch. Dist., 393 U.S. 503 (1969) (student may not be punished for expressing 
views unless the school has reason to believe the speech or expression will “materially and substantially disrupt the 
work and discipline of the school”); Gillman v. School Board for Holmes County, Florida, 567 F. Supp. 2d 1359 (N.D. 
Fla. 2008) (a school district's censorship of T-shirts advocating fair treatment for LGBT people was unconstitutional).  
32 The Third Circuit, the controlling federal court for Pennsylvania, in 2018 held that a school district’s policy allowing 
transgender students to use the bathroom consistent with their gender identity does not violate cisgender students’ 
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right to privacy or rights under Title IX. Doe v. Boyertown Area Sch. Dist., 897 F.3d 518 (3d Cir. 2018). The U.S. 
Supreme Court declined to review this case, leaving the decision to stand. Doe v. Boyertown Area Sch. Dist., 139 S. Ct. 
2636 (2019). Other federal courts in Pennsylvania have also affirmed the rights of transgender students to use school 
facilities. See Evancho, 237 F. Supp. 3d at 288 (school board resolution limiting transgender students’ access to 
bathrooms was found likely to succeed on Equal Protection claim); A.H., 290 F.Supp.3d 321 (transgender student 
prohibited from using girls’ bathroom stated a claim for violation of Title IX and Equal Protection Clause). The vast 
majority of other federal courts have also affirmed transgender students’ right to use school facilities. See Grimm, 972 
F.3d 586, cert denied, 141 S.Ct. 2878 (2021) (District court and Fourth Circuit held that school violated Title IX and 
Equal Protection Clause when they prohibited Grimm from using the same restrooms as other boys and forced him to 
use separate restrooms because of his transgender identity; US Supreme Court denied cert); Whitaker, 858 F.3d at 1055 
(transgender student denied access to facilities that matched their gender identity was likely to succeed as claim of sex 
discrimination under Title IX). 
33 Notably, such cases that focus on the issue of transgender students and bathroom policies have found that the option 
for students to use a single-user, gender-neutral bathroom is not sufficient and not an appropriate remedy. A better 
policy example is to provide a gender-neutral bathroom in every school building, like the School District of 
Philadelphia. See Kristen Graham, A gender-neutral restroom in every school: Philly plans changes to make 
transgender kids feel safe, PHILA. INQUIRER, Jul. 12, 2021, https://www.inquirer.com/education/gender-neutral-
bathrooms-philadelphia-schools-lgbtq-students-20210712.html. 
34 34 C.F.R. § 106.33 
35 Boyertown Area Sch. Dist., 897 F.3d at 518 (rejecting the argument that a school policy permitting transgender 
students to use the locker rooms and restrooms that correspond to their gender identity violated the privacy of 
cisgender students). 
36 See Nguon v. Wolf, 517 F. Supp. 2d 1177, 1192-95 (C.D. Cal. 2007) (student had a reasonable expectation of privacy 
about her sexual orientation, and even though she was out at school, she had protected interest in not being outed to 
her parents by school officials); Sterling v. Borough of Minersville, 232 F.3d 190 (3d Cir. 2000) (police officer’s threat 
to out a teenage arrestee as gay to the teen’s grandfather violated the teen’s constitutional right to privacy). 
37 22 Pa. Code § 235.5a (PA Code of Professional Practice and Conduct for Educators).  
38 See 22 PA. CODE § 11.11. 
39 See Pa. Dep’t of Educ., Basic Education Circular: Student Enrollment FAQ, 
https://www.pa.gov/agencies/education/resources/policies-acts-and-laws/basic-education-circulars-becs/purdons-
statutes/enrollment-of-students/student-enrollment-faq.html; Pa. Dep’t of Educ., Basic Education Circular: 
Enrollment of Students, https://www.pa.gov/agencies/education/resources/policies-acts-and-laws/basic-education-
circulars-becs/purdons-statutes/enrollment-of-students.html. 
40 See 20 U.S.C.A. § 1232g. See also Doe v. Pennsylvania Dep’t of Corrections, 2019 WL 5683437 (M.D.Pa. Nov. 1, 2019) 
(stating courts have long recognized that the harms arising from disclosing a person’s transgender status are among 
those that make protection by pseudonym appropriate). 
41 34 C.F.R. § 99.4-5. 
42 34 C.F.R. § 99.7(a)(2)(ii)). 
43 See, e.g., Vesely v. Illinois Sch. Dist. 45, 669 F. Supp. 3d 706 (N.D.Ill. 2023) (rejecting parent's objection to a school 
district's policy allowing students to socially transition to a different gender identity at school without one parent’s 
consent; finding that the district's policy had a reasonable relation to its legitimate interest in protecting transgender 
students). See infra note 48.  
44 See Pa Dep’t of Educ., Pa. Information Management System (PIMS) User Manual, Vol. 1, at 15 (Feb. 25, 2025), 
available at https://www.elc-pa.org/Challenging-Sex-Gender-Based-Harassment-at-School. 
45 Exec. Order No. 14190, 90 Fed.Reg. 8853, (Jan. 29, 2025); Sec’y McMahon and Student Privacy Policy Office, Dear 
Colleague Letter (Mar. 28, 2025), 
https://studentprivacy.ed.gov/sites/default/files/resource_document/file/Secretary_Comb_SPPO_DCL_Annual%20Noti
ce_0.pdf . For information about the administration’s targeted investigations, see Public Interest Privacy Center, 
Recapping U.S.E.D.’s Recent Surge in FERPA Enforcement Activities (Apr. 17, 2025), 
https://publicinterestprivacy.org/ferpa-enforcement-recap/  
46 Often these cases are dismissed because they are brought by individuals without legal standing. See, e.g., Doe v. 
Pine Richland Sch. Dist., 2024 WL 2058437 (W.D.Pa. May 7, 2024) (parent’s challenge to affirming gender identity 
policy dismissed because their child was not implicated by the policy, not at risk of harm). 
47 Compare Doe v. Delaware Valley Regional High Sch. Bd. Of Educ., 2024 WL 706797 (D.N.J. Feb. 21, 2024) (rejecting 
a temporary restraining order where parent did not demonstrate likely success on claims alleging a school policy 
violated his parental right to control his child and school had obligation of nondiscrimination) with Tatel v. Mt. 
Lebanon Sch. Dist, 637 F.Supp. 3d 295, 336 (W.D.Pa. 2022) (parents asserted plausible substantive due process claim 
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against teacher who discussed gender dysphoria and transitioning with 1st graders without notice to parents; court 
found the topics implicated a core parental interest in forming the identity of their children).  
48 See, e.g., Regino v. Staley, 2023 WL 4464845 (E.D.Cal. Jul 11, 2023) (school policy to follow student request for 
name and pronoun and not tell parents without student consent was reactive and did not violate parental substantive 
due process rights); Littlejohn v. Sch. Bd. Of Leon Cty Florida, 647 F.Supp.3d 1271, 1282-83 (N.D.Fla. 2022) (school’s 
gender identity support plan requested by student did not violate liberty interests in familial privacy and upbringing of 
child); Willey v. Sweetwater Cty Sch. Dist. No.1 Bd of Trustees, 2023 WL 4297186, *12-16 (D.Wy. Jun. 30, 2023) (school 
addressing child by requested name and pronoun did not amount to “treatment” interfering with parent right to make 
medical decisions); Vesely v. Illinois Sch. Dist. 45, 669 F. Supp. 3d 706 (N.D.Ill. Apr. 18, 2023) (school’s support of 
child’s gender identity did not violate parental rights under federal and state constitution). 
49 See Delaware Valley Regional, 2024 WL 706797 at *9-10 (reviewing cases). 
50 John & Jane Parents 1 v. Montgomery Cty. Bd. of Educ., 622 F.Supp.3d 118, 129 (D.Md. Aug. 18, 2022) (holding 
parents do not have fundamental right to be informed of child’s gender identity stated to school; school policy served 
legitimate interest in an affirming environment for all students), vacated on standing grounds, 78 F.4th 622 (4th Cir. 
2023). See, e.g., supra note 48.  
51 See Davis v. Monroe Cnty. Bd. of Educ., 526 U.S. 629, 633 (1999) (recognizing claims of indirect discrimination under 
Title IX where school had actual notice of harassment between students but failed to address it); Whitaker, 858 F.3d 
1034 (applying Title IX to discrimination based on transgender status). 
52 Doe v. Triangle Doughnuts, LLC., 472 F. Supp. 3d 115 (E.D. Pa. 2020) (citing Bostock, 140 S.Ct. 1731) (applying 
Bostock, the court held that, “in addition to being misgendered,” an employer deadnaming a transgender woman “was 
sufficiently severe or pervasive to support her [hostile work environment] claim”). 
53 See 16 Pa. Code § 41.206; Wible v. School District of Philadelphia, No. 15-043169, 1392 CD 2018 (Phila. Cty. Ct. of 
Comm. Pls. 2018) (judgment entered for student plaintiff in the amount of $500,000 damages and an additional 
$578,000 in attorney fees for school’s failure under PHRA to address harassment based on gender presentation), 
https://www.berneylaw.com/wp-content/uploads/2017/10/Opinion-Rule-1925.pdf . 
54 See Kluge v. Brownsburg Community Sch. Corp., -- F.4th--, 2025 WL 2218112 (7th Cir. Aug. 5, 2025) (teacher claimed 
religious accommodation needed to avoid using trans student’s affirming name; remanded to lower court to develop 
fact issues whether teacher’s use of only student last names imposed undue burden on school’s nondiscrimination 
mission). 
55 See Bradley v. Pittsburgh Bd. of Educ., 910 F.2d 1172, 1176 (3d Cir. 1990) (teacher has no First Amendment right of 
academic freedom extending to classroom management techniques); Kahan v. Slippery Rock Univ. of Pa., 50 F.Supp.3d 
667, 707 (W.D.Pa 2014) (applying 3d Circuit precedent and finding teacher “does not personally hold a First 
Amendment ‘teaching right’ concerning classroom management, class content, student conduct, and use of testing 
materials. A teacher's ‘in-class’ conduct concerning what may be taught and how it will be taught is not protected by 
the First Amendment.”). 
56 See 20 U.S.C. 4071 (Equal Access Act); Straights & Gays for Equality v. Osseo Area Sch. Dist. No. 279, 540 F.3d 911 
(8th Cir. 2008) (Equal Access Act prohibited school from denying non-curricular gay equality group meeting when other 
noncurricular groups can meet). 
57 Courts have made clear that any school rules relating to order and discipline on school property, student and staff 
well-being and attendance must be applied to all student groups. School officials cannot censor groups because they 
express unpopular viewpoints. See, e.g., Gonzalez v. School Board of Okeechobee County, 571 F. Supp. 2d 1257, 1268 
(S.D. Fla. 2008) (holding that a school failed to show that the GSA’s discussions would cause material disruption to the 
school); Colin v. Orange Unified School District, 83 F. Supp. 2d 1135, 1147-49 (C.D. Cal. 2000) (holding that the 
“limited open forum” principle must apply to all school groups equally). 
58 McMillen v. Itawamba Cty. Sch. Dist., 702 F. Supp. 2d 699 (N.D. Miss. 2010) (school violated female lesbian student’s 
First Amendment rights when they prevented the student from attending prom wearing a tuxedo and with her girlfriend 
as her date); Aaron Fricke v. Richard B. Lynch, 491 F.Supp. 381 (D.R.I. 1980) (school violated male gay student’s First 
Amendment rights when they tried to prevent the student from attending prom with his male date). 
59 34 C.F.R § 106.31(a). 
60 Title IX at 45: Advancing Opportunity through Equity in Education 41, NAT’L COAL. FOR WOMEN AND GIRLS IN EDUC. (2017), 
https://www.ncwge.org/TitleIX45/Title%20IX%20at%2045-
Advancing%20Opportunity%20through%20Equity%20in%20Education.pdf. 
61 An analysis of Centers for Disease Control and Prevention data found that there was no negative impact on the 
participation of girls and women in school sports in states that had implemented trans-inclusive state athletics policies. 
Shoshana K. Goldberg, Fair Play: The Importance of Sports Participation for Transgender Youth 14-16, CTR. FOR AM. 
PROGRESS (February 8, 2021), https://www.americanprogress.org/issues/lgbtq-rights/reports/2021/02/08/495502/fair-
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play. See GLSEN and TransAthlete.com, Navigator: Trans and Nonbinary Athletic Inclusion Policies (2022), 
https://maps.glsen.org/trans-and-nonbinary-athletic-inclusion-policies/. 
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transgender athletes from playing on women’s sports teams under the Equal Protection Clause, though not deciding on 
the lower court’s determination that the law also violated Title IX); A.M. v. Indianapolis Pub. Sch., 617 F.Supp. 3d 950, 
966 (S.D. Ind. 2022) (granting preliminary injunction for trans student denied access to girls sports team because “[t]he 
singling out of transgender females is unequivocally discrimination on the basis of sex, regardless of the policy 
argument as to why that choice was made.”), vacated for mootness, 2023 WL 11852464 (S.D.Ind. Jan. 19, 2023).  
65 See, e.g., supra note 64; see also Boyertown Area Sch. Dist., 897 F.3d at 518 (rejecting the argument that a school 
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66 Order Denying Plaintiff’s Motion for a Temporary Restraining Order, Magalengo v. U.S. Dep’t of Educ., No. 25-cv-
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2025 WL 1829164 (Jul. 3, 2025). 
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71 See, e.g., School District of Pittsburgh, Policy 102.3 Nondiscrimination – Transgender and Gender Expansive Students 
(June 2016), 
https://go.boarddocs.com/pa/pghboe/Board.nsf/files/AAVNG25B8B5D/$file/102.3_Nondiscrimination_Transgender_an
d_Gender_Expansive_Students_June2016.pdf (“[s]tudents shall have the right to dress in accordance with their gender 
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2016), https://www.philasd.org/schoolboard/wp-content/uploads/sites/892/2017/06/252.pdf (“students shall have 
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for suspecting the search will turn up evidence that student is violating the law or school rules and the search is no 
more intrusive than necessary).  
73 See, e.g., Davis v. Monroe Cnty. Bd. of Educ., 526 U.S. at 633 (1999).  
74 34 C.F.R § 106.45(b)(1)(iii). See also 20 U.S.C. 1681 et seq.; Wible v. School District of Philadelphia, supra note 53. 
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SUPREME COURT OF THE UNITED STATES 

No. 25A810 

ELIZABETH MIRABELLI, ET AL. v. ROB BONTA, 
ATTORNEY GENERAL OF CALIFORNIA, ET AL. 

ON APPLICATION TO VACATE INTERLOCUTORY STAY ORDER 

[March 2, 2026]

 PER CURIAM. 
Before us is an application to vacate a Court of Appeals

order staying a permanent injunction entered by a District
Court on behalf of parents and teachers who claim that cer-
tain California policies violate their rights under the Free
Exercise Clause of the First Amendment and the Due Pro-
cess Clause of the Fourteenth Amendment.  The parents
object that these policies prevent schools from telling them 
about their children’s efforts to engage in gender transition-
ing at school unless the children consent to parental notifi-
cation. The parents also take issue with California’s re-
quirement that schools use children’s preferred names and 
pronouns regardless of their parents’ wishes.  The teachers 
object to their compelled participation in the implementa-
tion of the State’s policies. 

I 
This case began in the United States District Court for 

the Southern District of California in 2023 when two teach-
ers sued seeking an exemption from their school district’s 
policies regarding students’ gender.  During litigation, the
school district claimed that state law, as interpreted by the 
California attorney general and Department of Education,
required it to adopt these policies.  So the teachers added 
state officials as defendants, and parents of California 
schoolchildren joined the lawsuit as plaintiffs. Relying on 
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their own experiences and guidance documents issued by
state officials, plaintiffs alleged that California’s policies
permitted disclosure of a student’s gender transitioning at
school only if the student consented.  Plaintiffs claimed that 
these policies violated their rights under the Free Exercise
Clause of the First Amendment and the Due Process Clause 
of the Fourteenth Amendment. 

Two of the parent plaintiffs, John and Jane Poe, have re-
ligious objections to gender transitioning but were not told 
by their daughter’s school when she began to present as a 
boy and use a male name and male pronouns during her 
seventh-grade year. In parent-teacher meetings, no one 
told the Poes about their daughter’s transitioning or re-
ferred to her using the male name and pronouns that were 
used at school.  At the beginning of their daughter’s eighth-
grade year, she attempted suicide and was hospitalized.
Only then did her parents learn from a doctor that she had 
gender dysphoria and had been presenting as a boy at
school. Just months after being discharged, the Poes’ 
daughter was rehospitalized and held there involuntarily 
because she was at risk for self-harm.  At a new school in 
ninth grade, she once again began identifying as a boy.
Contrary to the Poes’ instructions, teachers and school offi-
cials continued to use a male name and pronouns for their 
daughter, citing their obligations under California state 
law. The Poes have placed their daughter in therapy and 
obtained psychiatric care for her. 

Like the Poes, plaintiffs John and Jane Doe object to gen-
der transitioning, but since fifth grade, their daughter has 
sometimes identified as a boy. When their daughter was in
seventh grade, the Does confronted the school principal
about their daughter’s transitioning.  They believed the 
school was using a male name and pronouns for their
daughter behind their backs.  The principal explained that
state law prohibited the school from sharing information 
about a child’s transitioning with the child’s parents 
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without the child’s consent. The Does believed that the risk 
of leaving their daughter in that school was too great, so
they transferred their daughter to a new public school be-
cause sending her to a private school was financially and 
logistically infeasible.  The Does have also placed their 
daughter in therapy.

In 2025, defendants asserted that the guidance docu-
ments on which plaintiffs had relied were no longer opera-
tive and that the claims against certain state defendants
should be dismissed as moot.  But the State had promul-
gated a new required training curriculum that similarly di-
rected teachers not to tell parents about their children’s
gender identity without the children’s consent.  Defendants 
then withdrew their mootness argument, and the District
Court declined to impose sanctions.

Later, plaintiffs sought classwide relief, and the District 
Court certified a class with separate subclasses for parents 
and teachers. One subclass of parents comprises all those 
who object to the challenged policies, while a separate sub-
class is limited to those who seek a religious exemption.
App. to Emergency Application 90a (App.).  Two similar 
subclasses of teachers were also certified.  Id., at 89a–90a. 

After discovery, the court granted summary judgment for
all plaintiffs and entered a permanent injunction in their 
favor. The injunction prevents the schools from “mislead-
ing” parents about their children’s gender presentation at
school and their social transitioning efforts.  Id., at 24a. It 
also requires the schools to follow parents’ directions re-
garding their children’s names and pronouns.  And it com-
pels defendants to include in state-created or approved in-
structional materials a notice of the rights protected by the
injunction.

The Ninth Circuit granted defendants’ motion to stay the 
injunction pending appeal. It began by raising procedural 
objections to the District Court’s injunction.  It claimed that 
the District Court had granted class certification without 
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undertaking the “ ‘rigorous analysis’ ” required by Federal 
Rule of Civil Procedure 23. App. 7a (quoting Wal-Mart 
Stores, Inc. v. Dukes, 564 U. S. 338, 351 (2011)).  And it 
stated that the injunction appeared to be overly broad be-
cause it “covers every parent of California’s millions of pub-
lic school students and every public school employee in the
state.” App. 6a. As a result, it opined, the injunction
seemed to grant relief to uninjured class members who 
lacked Article III standing. 

The Ninth Circuit also expressed doubts about the Dis-
trict Court’s decision on the merits.  On the free exercise 
issue, it relied on a not-precedential Sixth Circuit decision 
and brushed aside Mahmoud v. Taylor, 606 U. S. 522 
(2025), as “a narrow decision focused on uniquely coercive 
‘curricular requirements.’ ” App. 10a–11a (citing Doe No. 1 
v. Bethel Local School Dist. Bd. of Educ., 2025 WL 2453836, 
*7 (CA6, Aug. 26, 2025)).  The Ninth Circuit expressed
skepticism about the parents’ and teachers’ Fourteenth
Amendment due process claim because it viewed those 
claims as seeking to expand the protection afforded by es-
tablished precedent.

When the Ninth Circuit stayed the injunction, the par-
ents and teachers filed this application seeking vacatur of
the Ninth Circuit’s stay pending appeal. 

II 
We grant the application and vacate the stay with respect 

to the parents because this aspect of the stay is not “justi-
fied under the governing four-factor test.”  Alabama Assn. 
of Realtors v. Department of Health and Human Servs., 594 
U. S. 758, 763 (2021) (per curiam) (citing Nken v. Holder, 
556 U. S. 418, 434 (2009)). 

Likelihood of success on the merits. We conclude that the 
parents who seek religious exemptions are likely to succeed 
on the merits of their Free Exercise Clause claim.  Califor-
nia’s policies likely trigger strict scrutiny under that 
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provision because they substantially interfere with the 
“right of parents to guide the religious development of their 
children.” Mahmoud, 606 U. S., at 559 (citing Wisconsin v. 
Yoder, 406 U. S. 205 (1972)).  The parents who assert a free 
exercise claim have sincere religious beliefs about sex and 
gender, and they feel a religious obligation to raise their 
children in accordance with those beliefs.  California’s poli-
cies violate those beliefs and “impos[e] the kind of burden 
on religious exercise that Yoder found unacceptable.”  606 
U. S., at 550. Indeed, the intrusion on parents’ free exercise 
rights here—unconsented facilitation of a child’s gender 
transition—is greater than the introduction of LGBTQ sto-
rybooks we considered sufficient to trigger strict scrutiny in 
Mahmoud. See id., at 563. 

California’s policies will likely not survive the strict scru-
tiny that Mahmoud demands. The State argues that its
policies advance a compelling interest in student safety and 
privacy.  But those policies cut out the primary protectors
of children’s best interests: their parents. See Troxel v. 
Granville, 530 U. S. 57, 68–69 (2000) (plurality opinion). 
California’s policies also appear to fail the narrow-tailoring 
requirement. The State’s interest in safety could be served
by a policy that allows religious exemptions while preclud-
ing gender-identity disclosure to parents who would engage 
in abuse.  For these reasons, the parents who object to the 
California policies on free exercise grounds are likely to suc-
ceed on the merits. 

The same is true for the subclass of parents who object to
those policies on due process grounds.  Under long-estab-
lished precedent, parents—not the State—have primary
authority with respect to “the upbringing and education of 
children.” Pierce v. Society of Sisters, 268 U. S. 510, 534– 
535 (1925); accord, Meyer v. Nebraska, 262 U. S. 390, 399– 
400 (1923). The right protected by these precedents in-
cludes the right not to be shut out of participation in deci-
sions regarding their children’s mental health.  Parham v. 
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J. R., 442 U. S. 584, 602 (1979).  Gender dysphoria is a con-
dition that has an important bearing on a child’s mental 
health, but when a child exhibits symptoms of gender dys-
phoria at school, California’s policies conceal that infor-
mation from parents and facilitate a degree of gender tran-
sitioning during school hours. These policies likely violate 
parents’ rights to direct the upbringing and education of 
their children. 

Irreparable harm. The denial of plaintiffs’ constitutional
rights during the potentially protracted appellate process 
constitutes irreparable harm. Roman Catholic Diocese of 
Brooklyn v. Cuomo, 592 U. S. 14, 19 (2020) (per curiam). 

Balance of equities. Finally, the “equities do not justify
depriving [the parents] of the District Court’s judgment in
their favor.”  Alabama Assn. of Realtors, 594 U. S., at 765. 
Everyone agrees that children’s safety is the overriding eq-
uity. And the injunction here promotes child safety by
guaranteeing fit parents a role in some of the most conse-
quential decisions in their children’s lives. The injunction
also permits the State to shield children from unfit parents
by enforcing child-abuse laws and removing children from
parental custody in appropriate cases. 

III 
The Ninth Circuit’s procedural objections to the injunc-

tion are unlikely to prevail. 
First, the parents protected by the injunction very likely 

have standing because they are objects of the challenged
exclusion policies. See Diamond Alternative Energy, LLC 
v. EPA, 606 U. S. 100, 114 (2025).  Contrary to the Ninth
Circuit’s suggestion, the injunction does not provide relief 
for all the parents of California public school students, but 
only for those parents who object to the challenged policies
or seek religious exemptions. 
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Second, class certification was likely proper.  The District 
Court addressed the requirements for certification under
Rule 23 and explained why it concluded that they were met. 

* * * 
The application to vacate the Ninth Circuit’s stay pre-

sented to JUSTICE KAGAN and by her referred to the Court
is granted as to the parents but is otherwise denied.

JUSTICE THOMAS and JUSTICE ALITO would grant the ap-
plication in full.

JUSTICE SOTOMAYOR would deny the application in full. 
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SUPREME COURT OF THE UNITED STATES 

No. 25A810 

ELIZABETH MIRABELLI, ET AL. v. ROB BONTA, 
ATTORNEY GENERAL OF CALIFORNIA, ET AL. 

ON APPLICATION TO VACATE INTERLOCUTORY STAY ORDER 

[March 2, 2026] 

JUSTICE BARRETT, with whom THE  CHIEF JUSTICE and 
JUSTICE KAVANAUGH join, concurring. 
As the dissent observes, substantive due process is a con-

troversial doctrine.  Judges typically interpret express con-
stitutional rights, such as the freedom of speech or religion. 
But  substantive  due  process  asks us  to  find unexpressed 
rights  in  a  constitutional  provision  that  guarantees  only 
“process” before a person is deprived of life, liberty, or prop-
erty.  U. S. Const., Amdt. 14, §1.  When rights are unstated,
how do judges know what they are?  The obvious risk is that 
judges will use their own values as a guide, thereby jeop-
ardizing the People’s right to self-governance.  To mitigate 
this risk, the Court has crafted a demanding test for recog-
nizing unexpressed rights: They must be “deeply rooted in 
this Nation’s history and tradition” and “implicit in the con-
cept  of  ordered  liberty.”  Washington  v. Glucksberg,  521 
U. S. 702, 721  (1997)  (internal quotation marks omitted). 
Relevant here, the doctrine of substantive due process has 
long embraced a parent’s right to raise her child, which in-
cludes the right to participate in significant decisions about
her child’s mental health.  See Pierce v. Society of Sisters, 
268  U. S.  510  (1925); Meyer  v. Nebraska,  262  U. S.  390 
(1923); Parham v. J. R., 442 U. S. 584 (1979).
The parent-applicants are likely to succeed on the merits

under a straightforward application of these cases.  Califor-
nia prohibits  its public  schools  from  informing parents of 
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their child’s gender transition at school unless the child con-
sents.  The record in this case indicates that the State’s non-
disclosure policy applies even if parents expressly ask for
information about their child’s gender identification.  One 
set of parents  learned of  their  child’s  transition at  school 
only after the child attempted suicide.  Strikingly, even af-
ter  this  tragic  event,  school  administrators  continued  to 
withhold information about the student’s gender identifica-
tion.  California’s nondisclosure policy thus quite obviously
excludes  parents  from  highly  important  decisions  about 
their child’s mental health, see Parham, 442 U. S., at 601– 
604, and is unlikely to satisfy heightened scrutiny.  Our res-
olution of the parents’ likelihood of success on this claim is 
dictated by existing law.
The  dissent  questions  how  the  Court  can  adhere  to 

parental-rights  precedent  after  its  decision  in  Dobbs  v. 
Jackson Women’s Health Organization,  597  U. S.  215 
(2022).  Post, at 5–6 (opinion of KAGAN, J.).  But Dobbs calls 
into question neither the doctrine of substantive due pro-
cess nor the other unexpressed rights that the doctrine pro-
tects.  Applying Glucksberg, Dobbs holds that Roe v. Wade, 
410 U. S. 113 (1973), and Planned Parenthood of Southeast-
ern Pa. v. Casey, 505 U. S. 833 (1992), were incorrectly de-
cided because a right to abortion is not “ ‘deeply rooted in 
this Nation’s history and tradition’ and ‘implicit in the con-
cept of ordered liberty.’ ”  Dobbs, 597 U. S., at 231.  And be-
cause  the  Court  concluded  that  the  stare decisis  factors 
counseled  against  retaining  these  cases, Dobbs  overruled 
them.  Id., at 263–290.  It does not follow from Dobbs that 
all our substantive due process cases conflict with Glucks-
berg, much less that stare decisis would counsel overruling
any that do.
No party to this dispute questions the continued validity 

of Meyer, Pierce, or Parham.  For all its concerns about de-
ciding the issue in this posture, the dissent expresses “no 
doubt  that  parents  have  rights,  even  though 
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unenumerated,  concerning  their  children  and  the  life 
choices they make.”  Post, at 6.  And the precedent recog-
nizing those rights controls our assessment of whether the
parents are likely to succeed on the merits.
The word  “likely”  is  important,  because  it  reflects  that

our assessment is preliminary.  We consider the merits not 
to conclusively resolve them, but because they bear on the 
limited question before us: Are the parents entitled to the
benefit of the judgment entered by the District Court while
California tries to overturn that judgment on appeal?  The 
Ninth Circuit—itself acting on an interim basis—said “no.” 
We disagree.  The parents must continue to litigate in the
Ninth  Circuit,  and  if  necessary,  this  Court.    But  in  the 
meantime, the injunction of California’s policy—which, in-
cidentally, was entered after a full merits process—remains 
in place.
And contrary to the dissent’s charge, granting interim re-

lief  is not a  sign of  the Court’s  “impatience”  to  reach  the 
merits.  Post, at 2.  Instead, the grant reflects the Court’s 
judgment about the risk of irreparable harm to the parents. 
See Nken v. Holder, 556 U. S. 418, 435 (2009).  If the par-
ents were probably right but would suffer little harm from
the Ninth Circuit’s stay, they would not be entitled to in-
terim relief.  Ibid.  But that is not the situation here.  Under 
California’s  policy,  parents will  be  excluded—perhaps  for 
years—from participating in consequential decisions about 
their child’s mental health and wellbeing.  Thus, the par-
ents are likely to suffer irreparable harm if California en-
forces its policy while this litigation winds its way through 
the courts.  Ante, at 6. 
One  last point: The Court has chosen to accompany to-

day’s order with a per curiam opinion that explains its rea-
soning.  The choice to say more rather than less is perhaps
the source of  the dissent’s concern that our disposition of 
this application will be taken as a “conclusive merits judg-
ment.”  Post, at 4.  But see, e.g., Whole Woman’s Health v. 
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Jackson,  594 U. S.  ___,  ___  (2021)  (KAGAN, J., dissenting
from denial of application for injunctive relief ) (slip op., at 
1)  (critiquing  this  Court’s  interim  orders  for  “barely 
bother[ing]  to  explain  [their]  conclusion[s]”);  Trump v. 
Boyle, 606 U. S. ___, ___ (2025) (KAGAN, J., dissenting from
grant of application for stay) (slip op., at 3) (similar).   In-
terim applications  routinely  require  the Court  to  balance
the lock-in risk of saying too much against the transparency
cost of saying too little.  See Labrador v. Poe, 601 U. S. ___, 
___–___ (2024) (KAVANAUGH, J., concurring in grant of stay) 
(slip op., at 11–12).  In my judgment, the benefits of expla-
nation win out here.  The Ninth Circuit (following the Sixth
Circuit)  significantly misunderstood Mahmoud v. Taylor, 
606 U. S. 522 (2025), and general course correction will al-
low  the  case  to  progress  efficiently.  And  because  of  the 
Dobbs point that JUSTICE KAGAN raises, it would have been 
unwise to issue an unreasoned order on the parents’ sub-
stantive due process claim.
When an interim application comes to us, “we must de-

cide  it—grant  or  deny.”   Labrador,  601  U. S.,  at  ___ 
(KAVANAUGH, J., concurring in grant of stay) (slip op., at 2). 
Because the Nken factors strongly favor the parents, ante, 
at 4–6, I see no basis for denying this application. 
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SUPREME COURT OF THE UNITED STATES 

No. 25A810 

ELIZABETH MIRABELLI, ET AL. v. ROB BONTA, 
ATTORNEY GENERAL OF CALIFORNIA, ET AL. 

ON APPLICATION TO VACATE INTERLOCUTORY STAY ORDER 

[March 2, 2026] 

JUSTICE KAGAN, with whom JUSTICE JACKSON joins, dis-
senting. 

Today’s decision shows, not for the first time, how our
emergency docket can malfunction.  A case raising novel le-
gal questions and arousing strong views comes to this Court 
via an application about whether to stay a district court’s 
injunction pending appeal. The ordinary appellate process 
has barely started; only a district court has ruled on the 
case’s merits. The Court receives scant and, frankly, inad-
equate briefing about the legal issues in dispute.  It does 
not hold oral argument or deliberate in conference, as reg-
ular procedures dictate. It considers the request on a short 
fuse—a matter of weeks. And then the Court grants relief 
by means of a terse, tonally dismissive ruling designed to
conclusively resolve the dispute. The Court does all this 
even though the application of existing law to the case
raises tricky questions, and so cries out for reflection and
explanation. The Court is impatient: It already knows what 
it thinks, and insists on getting everything over quickly.
See also, e.g., Department of State v. AIDS Vaccine Advo-
cacy Coalition, 606 U. S. ___, ___ (2025) (KAGAN, J., dissent-
ing from grant of stay application) (slip op., at 2–3); Trump 
v. Wilcox, 605 U. S. ___, ___ (2025) (KAGAN, J., dissenting 
from grant of stay application) (slip op., at 2–3, 8). 

Indeed, the precipitousness of the Court’s decision today 
has yet a further—and wholly new—dimension: In granting 
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emergency relief, the Court cannot even wait for an appel-
late court to conclude its own process for deciding the iden-
tical issue. As the Court notes, a Ninth Circuit panel last 
month stayed the District Court’s injunction against the 
challenged policies, pending the State’s appeal of that or-
der. See ante, at 3–4. The plaintiffs responded by simulta-
neously filing two motions—one asking this Court to vacate
the panel’s stay and the other asking the Ninth Circuit to 
do the same thing through en banc review.  The Ninth Cir-
cuit is already acting on the motion filed there: The court
promptly called for (and has now received) a response from 
the State, preparatory to exchanging memoranda and vot-
ing on reconsideration of the panel’s decision.  Regular or-
der counsels that, in this situation, the Ninth Circuit should 
go first. The lower court, that is, should decide whether to 
vacate the stay; and only then should this Court decide
whether further action is needed. Cf. Supreme Court Rule
23.3 (Stay applications “shall set out with particularity why
the relief sought is not available from any other court”).  But 
the Court’s impatience cannot be contained for even that 
long. The Court jumps the line, pre-empting the Ninth Cir-
cuit’s normal (and notably reflective) en banc process.  Why
wait for appellate procedures to play out when the Court
already knows what it wants? 

And still, there is worse: The Court resolves the issues 
raised through shortcut procedures on the emergency
docket even though it has had—for months now—the option
of doing so the regular way, on our merits docket.  Since 
November of last year, a petition for certiorari has been 
pending in a case that, in critical respects, is a carbon copy
of this one. In Foote v. Ludlow School Comm., 128 F. 4th 
336 (CA1 2025) (per curiam), cert. pending, No. 25–77, as
here, a public school adopted a policy, conforming to a state 
agency’s guidance, about students who identify as 
transgender.  There, as here, the policy requires school em-
ployees to use only a student’s preferred name and 
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pronouns, while barring employees from disclosing the stu-
dent’s at-school gender identity to parents.  And there, as 
here, parents challenge that policy as a violation of their 
right to substantive due process. See id., at 340–344.1  Why 
not, then, just grant certiorari in Foote, and decide it this 
coming fall? Or if there is some reason that Foote is not 
suitable, the Court could take one of the many cases lined
up behind it. By recent count, almost 40 cases raising due 
process and/or free exercise objections to similar school pol-
icies are currently in the judicial system (with several re-
cently decided by appellate courts), so this Court would not 
have to wait long.  See Pet. for Cert. in Foote, O. T. 2025, 
No. 25–77, p. 32.  By granting certiorari on one (or more) of
those cases, the Court could ensure that the issues raised 
by such policies receive the careful, disciplined considera-
tion they merit, rather than the inevitably truncated review 
the Court affords emergency applications. 

Certainly, the Court cannot claim that thought and care
are not needed. If nothing else, this Court owes it to a sov-
ereign State to avoid throwing over its policies in a slapdash 
way, if the Court can provide normal procedures. And 
throwing over a State’s policy is what the Court does today.
To be sure, the Court sprinkles the word “likely” atop its 
assessment of which party’s arguments will succeed.  But 
no one—in particular, neither a state official nor a lower 
—————— 

1 The one difference between this case and Foote is that this case also 
involves a First Amendment free exercise claim, which would (if success-
ful) give relief to parents with religious objections to the State’s policy.
But as addressed later, the Court’s recognition of the substantive due
process claim here makes the free exercise claim immaterial.  See infra, 
at 4. That is because accepting the due process claim gives relief to all 
objecting parents, religious and non-religious alike.  So granting certio-
rari in Foote would allow the Court to consider, on its regular merits
docket, the only claim doing actual work here.  And if it is nonetheless 
thought important to address the First Amendment issue as well, the
Court could grant certiorari (as I next explain) on one of multiple other
cases raising both issues that are likely to reach us in short order. 
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court—is apt to read the Court’s per curiam, brusque
though it is, as anything less than a conclusive merits judg-
ment. 

In any event, there is something else: This case presents 
some thorny legal issues. The Court grants relief to parents 
on the same two substantive grounds that supported the
District Court’s injunction.  First, the Court says, some par-
ents can show that the State’s policy “substantially inter-
fere[s]” with their First Amendment right “to guide the re-
ligious development of their children.” Ante, at 5.  Here, the 
Court analogizes to Mahmoud v. Taylor, 606 U. S. 522 
(2025), a decision issued last Term about school curriculum.
The ink on that decision is barely dry, and courts have just 
begun to consider its meaning and reach. But even assume 
the Court is right on the free exercise score; still, that could 
not justify extending relief to all the parents here. After all, 
some of those parents object to the State’s policy not for re-
ligious reasons, but simply because it prevents them from
taking part in their children’s most crucial life decisions.  So 
the District Court also ruled on substantive due process
grounds, finding a parental right to “direct the upbringing
and medical care of their children.”  App. to Emergency Ap-
plication 54a. And indeed, in doing so, the court made its 
free exercise ruling superfluous, because the due process 
ground protects every parent, whether or not religious.  See 
supra, at 3, n. 1.  This Court, to affirm the relief given, must 
follow the same course: It explains that the State’s policy 
“excludes parents” from “participation in decisions regard-
ing their children’s mental health.”  Ante, at 5–6.  But the 
very phrasing the Court uses betrays the delicateness of the 
operation: Even in recognizing that parental right, the 
Court cannot quite bring itself to name the legal doctrine—
it is, again, substantive due process—that provides the
right’s only basis.

Anyone remotely familiar with recent debates in consti-
tutional law will understand why: Substantive due process 
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has not been of late in the good graces of this Court—and 
especially of the Members of today’s majority.  The Due Pro-
cess Clause, needless to say, does not expressly grant pa-
rental rights of any kind. The relevant text bars a State 
only from depriving a person of “liberty” “without due pro-
cess of law.” Members of the majority often have expressed 
skepticism—sometimes outright hostility—to understand-
ing the “capacious” term “liberty” to enshrine specific
rights. Dobbs v. Jackson Women’s Health Organization, 
597 U. S. 215, 239 (2022).  Substantive due process, one has
stated, is a “particularly dangerous” “legal fiction” because
it “invites judges” to “roa[m] at large in the constitutional 
field guided only by their personal views.” McDonald v. 
Chicago, 561 U. S. 742, 811 (2010) (THOMAS, J., concurring 
in part and concurring in judgment); Obergefell v. Hodges, 
576 U. S. 644, 721 (2015) (THOMAS, J., dissenting).2  An-
other has pointed to the “judicial misuse of the so-called 
‘substantive component’ of due process to dictate policy on 
matters that belonged to the people to decide.”  Sessions v. 
Dimaya, 584 U. S. 148, 191 (2018) (GORSUCH, J., concurring 
in part and concurring in judgment).  And yet a third, when 
defending the Court’s elimination of a 50-year-old right
grounded in substantive due process, explained that the
“Constitution does not grant the nine unelected Members of 
this Court the unilateral authority to rewrite the Constitu-
tion.” Dobbs, 597 U. S., at 340 (KAVANAUGH, J., concur-
ring). There are many such statements to choose from in
this Court’s recent substantive due process caselaw.  Espe-
cially given the Court’s last venture into the field, today’s 

—————— 
2 For that reason, JUSTICE THOMAS has called for overruling “all” of this

Court’s “substantive due process precedents.”  Dobbs, 597 U. S., at 332– 
333 (concurring opinion). That invitation presumably extends to the 
precedents supporting both the District Court’s decision and today’s per 
curiam. See ante, at 5–6 (citing Meyer v. Nebraska, 262 U. S. 390 (1923); 
Pierce v. Society of Sisters, 268 U. S. 510 (1925); and Parham v. J. R., 442 
U. S. 584 (1979)); App. to Emergency Application 38a–39a. 
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decision cannot but induce a strong sense of whiplash.
Compare ante, at 5–6 (recognizing a parent’s right to make
important decisions about her child’s health), with Dobbs, 
597 U. S., at 231 (repudiating a woman’s right to make im-
portant decisions about her own health).3 

None of this is to say that the Court gets the merits here 
wrong. It may not—as to the plaintiffs’ free exercise claim, 
or their substantive due process claim, or both.  As to due 
process particularly—because, again, that claim alone does
all the load-bearing work in this case, see supra, at 3, n. 1, 
4—I have no doubt that parents have rights, even though 
unenumerated, concerning their children and the life 
choices they make. See Pierce v. Society of Sisters, 268 U. S. 
510, 534–535 (1925); Parham v. J. R., 442 U. S. 584, 602– 
603 (1979). On the other side of ledger, of course, a State
has critical interests in the care and education of children. 
But California’s policy, in depriving all parents of infor-
mation critical to their children’s health and well-being,
could have crossed the constitutional line.  And that would 
entitle the parents, at the end of the day, to relief. 

The Court, however, would be far better equipped to 
draw the appropriate line and to explain its legal basis—in
short, to do law in the right way—if it had followed our 
—————— 

3 Another contrast—this time, between this case and United States v. 
Skrmetti, 605 U. S. 495 (2025)—is also striking. In Skrmetti, several 
parents challenged Tennessee’s ban on gender-affirming care for minors.
The suit raised claims grounded in both equal protection and substantive 
due process. As to the latter, the parents in Skrmetti, similarly to the 
parents here, asserted a right “to make decisions concerning medical care 
for their minor children.”  Pet. for Cert., O. T. 2023, No. 23–466, p. 34; 
see id., at 18 (invoking a “right of parents with respect to the care, cus-
tody, and control of their children, including in decisions about medical 
care”).  And in support of that right, the Skrmetti parents relied on the 
same precedents the Court does today: Parham, 442 U. S. 584, and 
Pierce, 268 U. S. 510. See Pet. for Cert., No. 23–466, at 34–36; ante, at 
5–6. But the Court, when deciding to grant certiorari in Skrmetti, lim-
ited its review to the equal protection issue: It would not even hear the 
parents out on their substantive due process claim. 
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ordinary processes.  A mere decade ago, this Court would
never have granted relief in this posture.  (Indeed, I am con-
fident that the plaintiffs would never have thought to ask,
at this stage, for the Court’s involvement.)  Then, though
apparently not now, we understood that our normal pro-
cesses—full briefing, oral argument, conference, and opin-
ion writing, along with the time they take—exist for a rea-
son.  They ensure that before the Court makes a decision, it
has marshaled all the relevant facts; considered all inter-
ested parties’ and multiple lower courts’ legal arguments;
and deliberated internally, with full understanding of each
other’s perspectives, on all disputed issues. So too, those 
processes enable us to think through the best legal ra-
tionale for, and scope of, any decision, given both the views
we have earlier expressed and the related issues that will
soon come before us. And they allow us to explain ourselves 
well and carefully, both to the parties and to the public.  Our 
processes are, in short, the hallmark of judicial probity, and
alike its guarantor. There was no reason to abandon them 
here. I respectfully dissent. 



On January 28, President Trump issued an executive order aimed at restricting access to gender-affirming health care 
for minors.1 The order calls for a complete reversal of federal support for gender-affirming care for youth under age 
19. This policy brief explores the scope of the executive order and the potential impact on transgender and youth. 

GENDER-AFFIRMING HEALTH CARE

Gender-affirming care commonly refers to health services that support a person in living in alignment with their 
gender identity when their gender identity differs from their sex assigned at birth.2 This care may include the use of 
hormones to delay puberty in adolescents and to promote the development of secondary sex characteristics that 
are consistent with a person’s gender identity or, in some cases, various surgical interventions.3 Such treatments are 
considered evidence-based4 and typically follow standardized practice protocols,5 which have been reviewed and 
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refined over the course of over 40 years.6 Although President Trump’s executive order describes gender-affirming 
care as “junk science,”7 access to gender-affirming care for transgender youth is supported by a consensus of major 
medical associations in the U.S.8 The order does not acknowledge any benefits of gender-affirming care, instead 
making unsubstantiated statements of widespread harm9 and disregarding decades of science that form the 
foundation of the services that are currently available to transgender youth.10 

IMPLEMENTATION OF PRESIDENTIAL EXECUTIVE ORDERS AND POLICIES 

A key function of executive orders is political messaging.11 Executive orders can have practical impacts, but there are 
limits on what a president can do through this medium.12 Most importantly, an executive order must be supported 
by authority the president derives from the Constitution or through an express delegation from Congress by 
statute.13 Additionally, implementation is often not immediate. This is because an executive order often takes the 
form of a directive to federal agencies or offices under the executive branch, each of which would have to conduct 
internal assessments and consider actions such as rulemaking.14 Here, President Trump’s order largely takes 
this approach.15 However, executive orders may also have a more immediate impact in instances where formal 
rulemaking is not required16 or by taking actions that may encounter fewer procedural constraints.17 For example, 
this executive order directs the Department of Health and Human Services to rescind a Biden administration 
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guidance document supporting access to gender-affirming care, which could be done more quickly than formal 
rulemaking.18 Additionally, it is possible that the Department of Justice may move quickly in response to the 
executive order.19 

SCOPE AND REACH OF THE EXECUTIVE ORDER ON GENDER-AFFIRMING CARE

The primary function of this executive order is to prohibit federal support for the provision of gender-affirming 
care to minors, who are defined, in the order, as youth under 19 years of age.20 The order does this through several 
interrelated actions: 

• First, the order redefines gender-affirming care using harmful and inaccurate terms (“chemical and 
surgical mutilation”).21 The order then directs federal agencies to stop relying on the guidelines developed 
over decades by experts in gender-affirming care.22 Instead, the order directs the Department of Health 
and Human Services (“HHS”) to publish a summary of research findings related to providing care for 
children who, as described by the order, “assert gender dysphoria, rapid-onset gender dysphoria, or other 
identity-based confusion.”23 Notably, rapid-onset gender dysphoria is not a formal diagnosis and is not 
supported by credible research.24 In fact, the vast majority of research on gender-affirming care refutes the 
administration’s characterization and supports access to care; therefore, the order appears to direct the 
Department to produce a tailored literature review prioritizing research that has been deemed by national 
experts in the treatment of gender dysphoria to be inaccurate and unreliable.25 The executive order also 
directs HHS to further its goals by taking action (ambiguously) with respect to diagnostic manuals that 
received federal funding, including the International Classification of Diseases and the Diagnostic and 
Statistical Manual of Mental Disorders, Fifth Edition.26 
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• Next, the order prohibits federal agencies from engaging in activities that would support access to care. HHS 
is directed to “take all appropriate action” to end access to gender-affirming care, including “regulatory and 
sub-regulatory action.”27 The executive order directs attention to several program areas, including Medicaid, 
Medicare, nondiscrimation, quality, safety, and essential health benefits guidance.28 The order directs the 
Department of Defense to issue regulations excluding coverage under the Military’s TRICARE program, 
which already excludes gender-affirming care up to age 17 under the 2024 National Defense Authorization 
Act.29 Furthermore, all agencies are directed to ensure that medical institutions receiving research and 
education grants do not provide gender-affirming care.30 Additionally, coverage for such care is excluded 
under federal employee benefits programs.31 

• The order also directs the Department of Justice to “prioritize enforcement of protections against female 
genital mutilation” (appearing to erroneously conflate gender-affirming treatments with female genital 
mutilation), convene state attorneys general and work with them to enforce related state laws, work with 
Congress to enact a law providing a cause of action against doctors prescribing gender-affirming care for 
minors “with a lengthy statute of limitations,” and to “take appropriate action to end child-abusive practices 
by so-called sanctuary States that facilitate stripping custody from parents who support the healthy 
development of their own children.”32 

Some of the actions requested of the Department of Justice may take effect quickly. However, as noted above, 
implementing the full agenda in this order will likely take time. Due to the various powers and responsibilities of 
Congress and courts regarding civil rights and medical interventions, the president may not be able to sustain all 
of the actions described in the order indefinitely.33 Furthermore, the legal landscape for gender-affirming care is 
quite complex, implicating both federal and state laws, and there is extensive litigation around access to the care, as 
described below. Additionally, many of the actions contained in this order will likely be challenged in court.

However, the president’s order will likely at least limit the availability of gender-affirming care or make it more 
difficult to access in the short term34 and could increase risk for both providers and recipients of the care.35 
Additionally, gender-affirming care for minors has been a persistent subject of legislation in Congress in recent 
years. Both houses of the previous Congress considered federal bans on gender-affirming care for minors,36 and the 
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119th Congress is likely to consider a broader federal ban on gender-affirming care in 2025.37 

IMPACT ON TRANSGENDER PEOPLE

Approximately 1.6 million individuals, or 0.6% of the U.S. population aged 13 and older, identify as transgender.38 An 
estimated 300,100 youth between the ages of 13 and 17 identify as transgender.39 While it is difficult to estimate the 
total number of transgender minors who receive a form of gender-affirming care, available data suggest that the 
number is low. For example:

• A study conducted by Reuters and Komodo Health Inc. using health insurance claims for about 330 million 
U.S. patients from 2017 through 2021, including both private plans and public plans like Medicaid, found 
that of those aged 6 to 17 with a prior gender dysphoria diagnosis, 14,726 patients began gender-affirming 
hormone therapy and 4,780 patients had started puberty-blocking medications during that time.40 

• A separate analysis published in 2025 using private insurance claims concluded that receipt of gender-
affirming hormone therapy and puberty-blocking medications among transgender youth aged 8 to 17 was 
rare.41 

• Another study using medical claims data from nearly 23,000,000 insured minors found that gender-
affirming surgeries among transgender and “gender-diverse” minors were rare.42 

• In the 2015 U.S. Transgender Survey, 1% of all adult respondents had received puberty-blocking medications 
(typically used between the ages of 9 and 16).43 

The executive order most directly impacts transgender minors in states that don’t already ban the care, transgender 
dependents of military service members under 19, and youth under 19 enrolled in Medicaid, Medicare, and other 
health assistance programs subject to federal funding restrictions. Below, we provide more information about these 
populations. 
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• Transgender Minors. As noted above, there are approximately 300,100 transgender youth aged 13 to 17 
living in the U.S.44 Currently, over 180,000 of those youth live in states where access to gender-affirming 
care is permitted,45 most of whom (149,100) are in states with “shield” laws that protect access to gender-
affirming care in various ways,46 and an additional 8,000 live in states where surgery is banned for minors 
but other gender-affirming treatments remain available.47 Transgender minors in these states are likely to 
be the most directly affected by a federal ban on gender-affirming care.

 { An additional 110,300 transgender youth live in one of 24 states with an existing ban on gender-
affirming hormone therapy and surgeries.48 Many transgender youth living in these states are currently 
prohibited from accessing these forms of gender-affirming care. However, in several states, there are 
court challenges to the bans, as described below. 

 { Furthermore, the executive order limits access to care for transgender people up to and including youth 
aged 18. Most state-level bans restrict care for minors aged 17 and younger and do not impact access 
to care for adults.49 The order will likely impact access to care for some 18-year-old transgender people 
who are currently able to access care even in states with bans.
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 { Transgender Dependents of Military Service Members. Congress has already enacted legislation that 
prohibits funding under TRICARE for gender-affirming treatments for the minor dependents of service 
members.50 The President’s executive order extends this prohibition to youth aged 18 and directs the 
Department of Defense to issue regulations and subregulatory actions regarding the exclusion.51 

• Medicaid. Medicaid programs are operated by states in partnership with the federal government, providing 
health care to low-income individuals.52 Limitations in data sources make it difficult to know how many 
transgender youth under age 19 are enrolled in Medicaid. However, we estimate that approximately 
276,000 transgender adults are enrolled in Medicaid nationally.53 Existing coverage for gender-affirming care 
under these programs varies from state to state, with some states already excluding coverage. Additionally, 
several jurisdictions have court decisions that may currently prevent a state from denying gender-affirming 
care.54 A federal ban on coverage for gender-affirming care that applies to these plans could result in a 
loss of care for transgender youth who rely on these benefit plans. The impact would be most directly 
experienced by youth who currently have access to care under state Medicaid policy. 

• Medicare. Although the executive order only addresses care for transgender youth 19 and under, it references 
the Medicare program.55 Medicare is a federal health care program predominantly for people 65 and older but 
does apply to some individuals with disabilities, which could include minors under 19.56 Due to limitations in 
data, we cannot estimate with certainty how many Medicare beneficiaries may be under age 19.

CURRENT LEGAL LANDSCAPE

Access to gender-affirming care is subject to a complicated patchwork of state bans, state protections, and other 
federal and state laws. As described above, this includes categorical prohibitions for youth and restrictions 
on funding and insurance coverage, including for dependents of military service members. This also includes 
restrictions on gender-affirming care in some state government settings, such as prisons57 and in the military.58 No 
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state has banned access to gender-affirming care for adults, but one state, Florida, has imposed restrictions on the 
ways that adults can access gender-affirming care.59 At the same time, many states offer state-level protections for 
providers and recipients of care.60

Restrictions and bans on gender-affirming care have been extensively litigated.61 In December 2024, the Supreme 
Court heard oral arguments in a case62 challenging Tennessee’s ban on gender-affirming care for minors,63 in 
which we submitted an amicus brief outlining some of the data provided above.64 The case deals with the question 
of whether Tennessee’s law is a form of sex discrimination or transgender discrimination that violates the Equal 
Protection Clause of the U.S. Constitution.65 A decision in the case is expected in 2025 and has the potential 
to dispositively impact the landscape of gender-affirming care—in particular, it has the potential to uphold or 
presumptively invalidate state bans on gender-affirming care, and depending on the scope of the decision could 
also have impact on the viability of the proposed federal ban. 

CONCLUSION

President Trump has directed federal agencies to prohibit access to gender-affirming care for transgender youth 
and take additional steps to discourage access to the care. Some aspects of this executive order will have an 
immediate impact, such as the rescission of President Biden’s support for gender-affirming care and possible early 
enforcement attempts from the Department of Justice. However, other aspects of this order will likely take time to 
implement,66 and the president will need to go through formal channels, such as the formal rulemaking process.67 
A long-term ban on gender-affirming care, if it requires a statutory change, would have to go through Congress. 
Furthermore, the extensive landscape of state laws and court precedent surrounding gender-affirming care means 
that most of the actions outlined in the executive order will likely have to contend with immediate and potentially 
long-lasting litigation. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 
 
In re:  2025 UPMC Subpoena  )   
      ) 2:25-mc-01069-CB 
      ) 
      ) Chief Judge Cathy Bissoon 
      ) 
 
 

ORDER 
 
 Movants are patients and former patients who received gender-affirming care from 

UPMC before the age of majority, and their parents (“the patients”).  They resist the 

government’s efforts to compel the disclosure of their personal identifiers and information, 

as part of a sweeping agenda to eliminate “gender-affirming care.”  The Attorney General 

characterizes such treatment as the “barbaric practice of surgically and chemically maiming and 

sterilizing children,” one that “exploit[s] and mutilate[s] our [Country’s] children.”  MEM. FROM 

OFC. OF THE UNITED STATES A.G., https://www.justice.gov/ag/media/1402396/dl. 

 This Court does not rule on a blank slate.  In a similar case in the Eastern District of 

Pennsylvania,1 District Judge Mark A. Kearney joined District Judge Jamal N. Whitehead in the 

Western District of Washington (2:25-mc-00042-JNW); District Judge John H. Chun of the same 

court; District Judge Myong J. Joun in the District of Massachusetts (1:25-mc-91324-MJJ); 

and District Judge Julie Rebecca Rubin in the District of Maryland (1:25-cv-03780-JRR), 

in granting relief.  Judge Kearney authored a 75-page written opinion, applying the law of this 

Circuit to systematically dismantle all of the government’s arguments that healthcare providers 

 
1  In re Subpoena No. 25-1431-014, Misc. No. 2:25-mc-00039-MAK, 2025 WL 3252648 (E.D. 
Pa. Nov. 21, 2025). 
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should be compelled to reveals minor patients’ personal information, including their names, 

addresses, social security numbers and complete medical and psychological records. 

 Judge Kearney’s ruling is not an outlier.  To the undersigned’s knowledge, no reported 

federal decision has ruled in the government’s favor. 

 In the face of its mounting losses, the government recently filed here a “Motion to Allow 

Supplemental Briefing.”  Doc. 47.  While the Motion’s title technically is accurate, it also 

“buries the lede.”  The proposed additional briefing is to address the government’s concession 

that it will accept “anonymized” medical records in full satisfaction of the challenged requests.  

While the Court appreciates the concession, it nevertheless will grant Plaintiffs’ request for 

relief. 

 Judge Kearney’s opinion is comprehensive, well-reasoned and highly persuasive.  

It applies binding law, and does not beg improvement.  Judge Kearney’s analyses are 

incorporated by reference, and the undersigned offers additional comments for the limited 

purposes of eliminating putative distinctions and emphasizing some points. 

 Although Judge Kearney also has a “patients’ case,” see 2:25-mc-00054-MAK, 

the merits ruling was entered in an action by the provider-hospital.  Judge Kearney was correct in 

determining that the hospital has standing, and so too do the patients.  The government has 

argued that the patients lack standing, and are untimely, because they were not the subpoena-

recipients.  The timeliness argument is disingenuous, given the patients’ initial lack of awareness 

of, and uncertainty regarding, the subpoena.  The government’s standing arguments fail under 

the “zone of interests” test.  Am. Coll. of Obstetricians & Gynecologists, Pa. Sec. v. Thornburgh, 

737 F.2d 283, 290 n.6 & 303 n.21 (3d Cir. 1984) (both patient and providers had standing) 

(all citations to quoted and other sources, here and hereafter, omitted). 

Case 2:25-mc-01069-CB     Document 52     Filed 12/24/25     Page 2 of 6

https://ecf.pawd.uscourts.gov/doc1/157110940455
https://www.westlaw.com/Document/Ib1e9db7c945311d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_290+n.6
https://www.westlaw.com/Document/Ib1e9db7c945311d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_290+n.6


3 
 

 Judge Kearney also was correct that the United States’s investigation tramples the 

Commonwealth of Pennsylvania’s power to police, and legislate, matters of medical care.  

In re Subpoena (E.D. Pa.), 2025 WL 3252648 at *2.  Gender-affirming medical care is legal in 

the Commonwealth.  Id.  The government’s diktat, moreover, flies in the face of the Supreme 

Court’s decision in Skrmetti, wherein the majority repeatedly emphasized the reservation of 

these matters to the States.  Id., 605 U.S. 495, 524 (U.S. 2025) (Roberts, C.J., majority opinion) 

(“[w]e afford States wide discretion to pass legislation in areas where there is medical and 

scientific uncertainty”); id. at 532, 540 (Thomas, J., concurring) (the States must have the 

“ability to enact high-stakes medical policies, in which compassion for the child points in both 

directions”; and, “[i]n areas with this much medical and scientific uncertainty,” states must have 

“wide discretion”); id. at 550 (Barrett, J., and Thomas, J., concurring) (the Constitution 

“allows the States wide latitude, and [it] presumes that even improvident decisions will 

eventually be rectified by the democratic processes”); and id. at 563, 577-78 (Alito, J., 

concurring) (applying the rational-basis standard, and concluding that the Tennessee legislature’s 

stated purpose ‒ to “protect the health and welfare of minors” from medical procedures that are 

“experimental in nature” ‒ satisfied it).  The government cannot pick and choose the aspects of 

Skrmetti to honor, and which to ignore. 

 Finally, this Court joins the others in finding that the government’s demand for deeply 

private and personal patient information carries more than a whiff of ill-intent.  This is apparent 

from its rhetoric.  The Supreme Court’s approach in Skrmetti was measured, recognizing the 

“sincer[ity]” of “the voices in these debates,” regarding matters of such “profound” implication.  

Id. at 525.  The executive branch, less so. 
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 Discussions of gender-affirming care (the majority of which has nothing to do with 

surgery) have been painted with such incendiary characterizations as: 

• “a radical ideological agenda”; 
• an “infect[ion visited upon] an entire generation”; 
• the work of “politically captured profiteers”; 
• “barbaric practice[s]” that “maim[e] and steriliz[e] children”; 
• resulting in “permanent[] disfigure[ment and] scarr[ing]”; 
• the “fraud and exploitation of parents and children”; 
• a “prey[ing] on vulnerable children and their parents”; 
• and, of course, “genital mutilation.” 

 
DOJ public website, https://www.justice.gov/ag/media/1402396/dl.  

 While the Court is aware of the differing roles and influences of each branch of 

government, the executive’s public statements can be described as provocative, and unabashedly 

so.  DOJ press releases are titled to suggest a reasonable, dignified discussion—but eventually, 

they say the “quiet parts” out loud.  See DOJ press release dated Jul. 21, 2025 (noting Skrmetti’s 

holding that the Tennessee law “respond[ed] directly to the uncertainty and ongoing debate about 

the risks and benefits” of GAC, but also describing such treatment as “horrific,” “experimental,” 

“barbaric” and “mutilat[ion]”); press release dated Jul. 9, 2025 (announcing the DOJ’s 

subpoenaing of medical professionals “involved in performing transgender medical procedures 

on children,” who, according to the AG, “mutilated [them] in the service of a warped ideology”). 

 It is hard to imagine how such inflammatory language may advance the public discourse 

between reasonable people of good faith.  Placing that to one side, Judge Kearney was correct 

that the legitimacy of the administrative-subpoena mechanism hinges on “the good faith of the 
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particular investigation.”  In re Subpoena at *11.  The government’s rhetoric does not cast a 

favorable light.2 

 Finally, the greatest “tell,” from a legal perspective, was the government’s having sought 

personal identifiers in the face of Westinghouse.  There, the Court of Appeals for the Third 

Circuit recognized OSHA regulators’ need for longitudinal medical case-files to assess whether 

employees suffered adverse health effects from their exposure to dangerous chemicals.  

Id., 638 F.2d 570 (1980).  A seemingly obvious conflict of interest permeated the case—the 

employer, not the employees, resisted disclosure, and putative liability beckoned.  But the Circuit 

Court recognized a sensible reason for allowing the production of the longitudinal data sets, 

subject to carefully-drawn protective measures. 

 Assuming the United States has any legitimate need for the information sought ‒ and that 

it likewise requires longitudinal data ‒ the solution is, and always has been, as plain as the nose 

on one’s face.  Longitudinality may be preserved by anonymization of patients. 

 
2  In its public-facing statements, the DOJ appears determined to project two images:  it, the great 
protector of culture and children, see discussions supra; and it, the champion of the faithful-
oppressed (mostly, Christians, although sometimes with the slightest pinch of “Judeo-”).  
See, e.g., DOJ press release of Apr. 22, 2025 (celebrating “the inaugural meeting of the Task 
Force to Eradicate Anti-Christian Bias in the federal government,” where the AG “was joined by 
peaceful Christian Americans who were unfairly targeted by the [prior a]dministration”; 
discussions included “efforts to push radical and anti-Christian gender ideology on kids in 
classrooms, foster care, sports, and healthcare”).  These perceived imperatives have formed an 
unholy alliance, from the perspective of transgender people, who find themselves in an 
increasingly inhospitable environment.  Justice Alito has acknowledged “the discrimination” 
and “disadvantage[]” facing the transgender community today.  Skrmetti at 577.  It also is of 
great concern, for those who value the separation of church and state, to see the Department of 
Justice cavalierly blurring the lines.  See also, e.g., press releases dated Sept. 9, and Sept. 30, 
2025 (second and third hearings regarding “threats to religious liberty in education,” which ‒ 
of course ‒ included matters of gender transition). 
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 The solution was not hard to imagine, and the government’s string of losses appears to 

have finally allowed its creative juices to flow.  That or its previous demands were less 

legitimate than has been suggested.3 

 Plaintiffs’ Motion to Quash (Doc. 1) is GRANTED.  It is limited to the same requests ‒ 

numbers 11, 12 and 13 ‒ as in the Eastern District.  This Court joins Judge Kearney in declining 

to rule on Plaintiffs’ catchall objection.  Compare Doc. 1-1, here, with In re Subpoena, 2025 WL 

3252648 at *8-9.  Finally, the Court will entertain cross-briefing on the matter of potential 

anonymized productions, as envisioned in the government’s Motion (Doc. 47) to supplement, 

which is GRANTED.  The parties’ deadline is January 16, 2026, and UPMC is granted leave to 

file a brief.  All parties submitting briefing shall include signature-ready proposed orders, 

whether stipulated or opposed. 

 IT IS SO ORDERED. 

 
 
December 24, 2025    s/Cathy Bissoon     
      Cathy Bissoon 
      Chief United States District Judge 
 
cc (via ECF email notification): 
 
All Counsel of Record 
 

 
3  The Court is uncertain whether the general public is aware of how broad the government’s 
campaign is against transgender people.  One media report has described it as a campaign of 
“shock and awe.”  See https://www.advocate.com/news/transgender-options-trump-executive-
orders.  In January 2025, alone, executive orders rescinded protections for LGBTQ+ people in 
federal employment and education; reinstated moves to ban transgender people from serving in 
the military; barred federal funds from supporting any institution or initiative that recognizes 
gender fluidity; and federal agencies have purged references to gender identity from government 
websites and documents.  Id.  Much more has been done since then, and more is sure to follow.  
The Court does not take judicial notice of the media source, it is offered only by way of 
background. 
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1 (Slip Opinion) OCTOBER TERM, 2024 

Syllabus 

NOTE: Where it is feasible, a syllabus (headnote) will be released, as is 
being done in connection with this case, at the time the opinion is issued. 
The syllabus constitutes no part of the opinion of the Court but has been 
prepared by the Reporter of Decisions for the convenience of the reader. 
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337. 

SUPREME COURT OF THE UNITED STATES 

Syllabus 

UNITED STATES v. SKRMETTI, ATTORNEY GENERAL 

AND REPORTER FOR TENNESSEE, ET AL. 

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 

THE SIXTH CIRCUIT 

No. 23–477. Argued December 4, 2024—Decided June 18, 2025 

In 2023, Tennessee joined the growing number of States restricting sex 

transition treatments for minors by enacting the Prohibition on Medi-

cal Procedures Performed on Minors Related to Sexual Identity, Sen-

ate Bill 1 (SB1).  SB1 prohibits healthcare providers from prescribing, 

administering, or dispensing puberty blockers or hormones to any mi-

nor for the purpose of (1) enabling the minor to identify with, or live

as, a purported identity inconsistent with the minor’s biological sex, or

(2) treating purported discomfort or distress from a discordance be-

tween the minor’s biological sex and asserted identity.  At the same 

time, SB1 permits a healthcare provider to administer puberty block-

ers or hormones to treat a minor’s congenital defect, precocious pu-

berty, disease, or physical injury.  

Three transgender minors, their parents, and a doctor challenged 

SB1 under the Equal Protection Clause of the Fourteenth Amendment.

The District Court partially enjoined SB1, finding that transgender

individuals constitute a quasi-suspect class, that SB1 discriminates on 

the basis of sex and transgender status, and that SB1 was unlikely to

survive intermediate scrutiny.  The Sixth Circuit reversed, holding

that the law did not trigger heightened scrutiny and satisfied rational 

basis review. This Court granted certiorari to decide whether SB1 vi-

olates the Equal Protection Clause. 

Held: Tennessee’s law prohibiting certain medical treatments for

transgender minors is not subject to heightened scrutiny under the 

Equal Protection Clause of the Fourteenth Amendment and satisfies 

rational basis review.  Pp. 8–24.

(a) SB1 is not subject to heightened scrutiny because it does not clas-

sify on any bases that warrant heightened review.  Pp. 9–21. 



  

 

 

   

 

  

  

 

 

    

  

  

 

 

   

  

 

  

 

 

 

  

 

 

 

  

 

 

     

 

 

2 UNITED STATES v. SKRMETTI 

Syllabus 

(1) On its face, SB1 incorporates two classifications: one based on 

age (allowing certain medical treatments for adults but not minors) 

and another based on medical use (permitting puberty blockers and 

hormones for minors to treat certain conditions but not to treat gender

dysphoria, gender identity disorder, or gender incongruence).  Classi-

fications based on age or medical use are subject to only rational basis

review. See Massachusetts Bd. of Retirement v. Murgia, 427 U. S. 307 

(per curiam); Vacco v. Quill, 521 U. S. 793. 

The plaintiffs argue that SB1 warrants heightened scrutiny because 

it relies on sex-based classifications.  But neither of the above classifi-

cations turns on sex.  Rather, SB1 prohibits healthcare providers from

administering puberty blockers or hormones to minors for certain med-
ical uses, regardless of a minor’s sex. While SB1’s prohibitions refer-

ence sex, the Court has never suggested that mere reference to sex is

sufficient to trigger heightened scrutiny.  And such an approach would 

be especially inappropriate in the medical context, where some treat-

ments and procedures are uniquely bound up in sex.

The application of SB1, moreover, does not turn on sex.  The law 

does not prohibit certain medical treatments for minors of one sex 

while allowing those same treatments for minors of the opposite sex. 

SB1 prohibits healthcare providers from administering puberty block-

ers or hormones to any minor to treat gender dysphoria, gender iden-

tity disorder, or gender incongruence, regardless of the minor’s sex; it

permits providers to administer puberty blockers and hormones to mi-

nors of any sex for other purposes.  And, while a State may not circum-

vent the Equal Protection Clause by writing in abstract terms, SB1 

does not mask sex-based classifications. 

Finally, the Court rejects the plaintiffs’ argument that, by design, 

SB1 enforces a government preference that people conform to expecta-

tions about their sex.  To start, any allegations of sex stereotyping are 

misplaced.  True, a law that classifies on the basis of sex may fail 

heightened scrutiny if the classifications rest on impermissible stereo-

types.  But where a law’s classifications are neither covertly nor overtly

based on sex, the law does not trigger heightened review unless it was 

motivated by an invidious discriminatory purpose.  No such argument 

has been raised here.  And regardless, the statutory findings on which 

SB1 is premised do not themselves evince sex-based stereotyping.

Pp. 9–16.

(2) SB1 also does not classify on the basis of transgender status.

The Court has explained that a State does not trigger heightened con-

stitutional scrutiny by regulating a medical procedure that only one 

sex can undergo unless the regulation is a mere pretext for invidious 

sex discrimination.  In Geduldig v. Aiello, 417 U. S. 484, the Court held 
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that a California insurance program that excluded from coverage cer-

tain disabilities resulting from pregnancy did not discriminate on the 

basis of sex. See id., at 486, 492–497.  In reaching that holding, the 

Court explained that the program did not exclude any individual from 

benefit eligibility because of the individual’s sex but rather “remove[d] 

one physical condition—pregnancy—from the list of compensable dis-

abilities.”  Id., at 496, n. 20. The California insurance program, the

Court explained, divided potential recipients into two groups: “preg-

nant women and nonpregnant persons.”  Ibid. Because women fell into 

both groups, the Court reasoned, the program did not discriminate 

against women as a class.  See id., at 496, and n. 20.  The Court con-

cluded that, even though only biological women can become pregnant,

not every legislative classification concerning pregnancy is a sex-based 

classification.  Id., at 496, n. 20.  As such, “[a]bsent a showing that

distinctions involving pregnancy are mere pretexts designed to effect 

an invidious discrimination against the members of one sex or the 

other, lawmakers are constitutionally free to include or exclude preg-

nancy from the coverage of legislation . . . on any reasonable basis, just

as with respect to any other physical condition.”  Id., at 496–497, n. 20. 

By the same token, SB1 does not exclude any individual from medi-

cal treatments on the basis of transgender status.  Rather, it removes 

one set of diagnoses—gender dysphoria, gender identity disorder, and 

gender incongruence—from the range of treatable conditions.  SB1 di-

vides minors into two groups: those seeking puberty blockers or hor-

mones to treat the excluded diagnoses, and those seeking puberty 

blockers or hormones to treat other conditions.  While the first group 

includes only transgender individuals, the second encompasses both 

transgender and nontransgender individuals.  Thus, although only 

transgender individuals seek treatment for gender dysphoria, gender

identity disorder, and gender incongruence—just as only biological

women can become pregnant—there is a “lack of identity” between 

transgender status and the excluded diagnoses.  Absent a showing that 

SB1’s prohibitions are pretexts designed to effect invidious discrimina-

tion against transgender individuals, the law does not classify on the 

basis of transgender status.  Pp. 16–18. 

(3) Finally, Bostock v. Clayton County, 590 U. S. 644, does not al-

ter the Court’s analysis.  In Bostock, the Court held that an employer 

who fires an employee for being gay or transgender violates Title VII’s 

prohibition on discharging an individual “because of” their sex.  See 

id., at 650–652, 654–659.  The Court reasoned that Title VII’s “because 

of” test incorporates the traditional but-for causation standard, which 

directs courts “to change one thing at a time and see if the outcome 

changes.” Id., at 656.  Applying that test, the Court held that, “[f]or an 

employer to discriminate against employees for being homosexual or 
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transgender, the employer must intentionally discriminate against in-

dividual men and women in part because of sex.” Id., at 662.  In such 

a case, the employer has penalized a member of one sex for a trait or 

action that it tolerates in members of the other. 

The Court declines to address whether Bostock’s reasoning reaches

beyond the Title VII context—unlike the employment discrimination

at issue in Bostock, changing a minor’s sex or transgender status does 

not alter the application of SB1.  If a transgender boy seeks testos-

terone to treat gender dysphoria, SB1 prevents a healthcare provider 

from administering it to him.  If his biological sex were changed from 

female to male, SB1 would still not permit him the hormones he seeks

because he would lack a qualifying diagnosis.  The transgender boy 

could receive testosterone only if he had a permissible diagnosis (like

a congenital defect).  And, if he had such a diagnosis, he could obtain 

the testosterone regardless of his sex or transgender status.  Under the 

reasoning of Bostock, neither his sex nor his transgender status is the 

but-for cause of his inability to obtain testosterone.  Pp. 18–21. 

(b) SB1 satisfies rational basis review.  Under that standard, the 

Court will uphold a statutory classification so long as there is “any rea-

sonably conceivable state of facts that could provide a rational basis

for the classification.” FCC v. Beach Communications, Inc., 508 U. S. 

307, 313.  SB1 clearly meets that standard of review.  Tennessee de-

termined that administering puberty blockers or hormones to minors 

to treat gender dysphoria, gender identity disorder, or gender incon-

gruence carries risks, including irreversible sterility, increased risk of

disease and illness, and adverse psychological consequences.  The leg-

islature found that minors lack the maturity to fully understand these

consequences, that many individuals have expressed regret for under-

going such treatments as minors, and that the full effects of such treat-

ments may not yet be known.  At the same time, the State noted evi-

dence that discordance between sex and gender can be resolved 

through less invasive approaches.  SB1’s age- and diagnosis-based 

classifications are rationally related to these findings and the State’s 

objective of protecting minors’ health and welfare.  

The Court also declines the plaintiffs’ invitation to second-guess the 

lines that SB1 draws.  States have “wide discretion to pass legislation

in areas where there is medical and scientific uncertainty.” Gonzales 
v. Carhart, 550 U. S. 124, 163.  Recent developments demonstrate the

open questions that exist regarding basic factual issues before medical 

authorities and regulatory bodies in this area, underscoring the need

for legislative flexibility.  Pp. 21–24. 

(c) This case carries with it the weight of fierce scientific and policy 

debates about the safety, efficacy, and propriety of medical treatments 

in an evolving field. The Equal Protection Clause does not resolve 
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these disagreements. The Court’s role is not “to judge the wisdom, 

fairness, or logic” of SB1, Beach Communications, 508 U. S., at 313, 

but only to ensure that the law does not violate equal protection guar-

antees. It does not. Questions regarding the law’s policy are thus ap-

propriately left to the people, their elected representatives, and the 

democratic process.  P. 24. 

83 F. 4th 460, affirmed. 

ROBERTS, C. J., delivered the opinion of the Court, in which THOMAS, 

GORSUCH, KAVANAUGH, and BARRETT, JJ., joined, and in which ALITO, J., 

joined as to Parts I and II–B.  THOMAS, J., filed a concurring opinion. 

BARRETT, J., filed a concurring opinion, in which THOMAS, J., joined.

ALITO, J., filed an opinion concurring in part and concurring in the judg-

ment. SOTOMAYOR, J., filed a dissenting opinion, in which JACKSON, J., 

joined in full, and in which KAGAN, J., joined as to Parts I–IV.  KAGAN, 

J., filed a dissenting opinion. 
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SUPREME COURT OF THE UNITED STATES 

No. 23–477 

UNITED STATES, PETITIONER v. JONATHAN 
SKRMETTI, ATTORNEY GENERAL AND 
REPORTER FOR TENNESSEE, ET AL. 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE SIXTH CIRCUIT 

[June 18, 2025] 

CHIEF  JUSTICE  ROBERTS  delivered  the  opinion  of  the 
Court. 

In this case, we consider whether a Tennessee law ban-
ning certain medical care for transgender minors violates 
the Equal Protection Clause of the Fourteenth Amendment. 

I 
A 

An estimated 1.6 million Americans  over  the age  of  13
identify as transgender, meaning that their gender identity 
does not align with their biological sex.   See 1 App. 257– 
259; 2 id., at 827.  Some transgender individuals suffer from
gender dysphoria, a medical condition characterized by per-
sistent, clinically significant distress resulting from an in-
congruence  between  gender  identity  and  biological  sex.
Left  untreated,  gender  dysphoria  may  result  in  severe 
physical and psychological harms.
In  1979,  the  World  Professional  Association  for 

Transgender Health  (WPATH) (then known as the Harry 
Benjamin  International  Gender  Dysphoria  Association) 
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published one of the first sets of clinical guidelines for treat-
ing gender dysphoria with sex transition treatments.  See 
P. Walker et al., Standards of Care: The Hormonal and Sur-
gical  Sex  Reassignment  of  Gender  Dysphoric  Persons 
(1979),  reprinted  in  14  Archives  of  Sexual  Behavior  79 
(1985).  The standards addressed two treatments in partic-
ular: hormonal sex reassignment  (the use of hormones  to
induce  the  development  of  physical  characteristics  of  the
opposite sex) and surgical sex reassignment (surgery of the 
genitalia and/or chest to approximate the physical appear-
ance of the opposite sex).   See id., at 81, §§3.2–3.3.  They
recognized the extensive and sometimes irreversible conse-
quences of hormonal therapy and sex reassignment surgery 
and acknowledged that some individuals who undergo re-
assignment procedures later regret their decision to do so.
See  id.,  at  83,  85–86,  §§4.1.1–4.1.3,  4.4.2–4.4.3,  4.5.1.
Among  other  things,  the  standards  of  care  provided  that
hormonal and surgical sex reassignment treatments should 
be administered only to adults.  See id., at 89, §4.14.4.
In 1998, WPATH revised its standards of care to permit

healthcare  professionals  to  administer  puberty  blockers
(designed to delay the development of physical sex charac-
teristics) and hormones to minors in “rar[e]” circumstances.
S. Levine et al., The Standards of Care for Gender Identity 
Disorders  (5th ed. 1998),  reprinted  in 11 J. Psychology & 
Human Sexuality 1, 20 (1999).  Today, the standards dis-
cuss a range of factors regarding the provision of such treat-
ments to minors.  E. Coleman et al., Standards of Care for 
the Health of Transgender and Gender Diverse People, Ver-
sion 8, 23 Int’l J. Transgender Health S1, S65–S66 (2022). 
The  current  standards  recognize  known  risks  associated
with  the provision of  sex  transition  treatments  to adoles-
cents,  including  potential  adverse  effects  on  fertility  and 
the possibility that an adolescent will later wish to detran-
sition.  See id., at S47, S57, S61–S62.  They further state 
that  there  is  “limited  data  on  the  optimal  timing”  of  sex 
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transition  treatments  or  “the  long-term  physical,  psycho-
logical, and neurodevelopmental outcomes in youth,” id., at 
S65, and note that “[o]ur understanding of gender identity 
development in adolescence is continuing to evolve,” id., at 
S44. 
In  recent  years,  the  number  of  minors  requesting  sex 

transition treatments has increased.  See 2 App. 644, 827– 
828.  This  increase has  corresponded with  rising debates
regarding  the  relative  risks  and  benefits  of  such  treat-
ments.  Compare, e.g., Brief for State of California et al. as 
Amici Curiae 1–13, with Brief for Alabama as Amicus Cu-
riae 1–9.  In the last three years, more than 20 States have
enacted laws banning the provision of sex transition treat-
ments to minors, while two have enacted near total bans. 
Meanwhile, health authorities in a number of European

countries have raised significant concerns regarding the po-
tential harms associated with using puberty blockers and 
hormones to treat transgender minors.  In 2020, Finland’s 
Council for Choices in Health Care found that “gender re-
assignment of minors is an experimental practice” and that 
“the reliability of the existing studies” is “highly uncertain.”
2 App. 583–584 (alterations omitted); see id., at 715–722, 
727–729.  That same year, England’s National Institute for 
Health and Care Excellence published reports finding that
the evidence for using puberty blockers to treat transgender
adolescents is of “very low certainty” and that the long-term 
risks associated with using hormones to treat adolescents 
with gender dysphoria are “largely unknown.”  Id., at 588– 
589.  In 2022, Sweden’s National Board of Health and Wel-
fare  found  that  “the  evidence  on  treatment  efficacy  and
safety  is  still  insufficient  and  inconclusive”  and  that  the 
“risks”  of  puberty  blockers  and  hormones  “currently  out-
weigh the possible benefits.”  1 id., at 339–340; see 2 id., at 
584–587.  And in 2023, the Norwegian Healthcare Investi-
gation  Board  concluded  that  the  “research-based 
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knowledge” for hormonal sex transition treatments for mi-
nors is “insufficient,” while the “long-term effects are little 
known.”  1 id., at 341–342. 

B 

In March 2023, Tennessee joined the growing number of 
States restricting sex transition treatments for minors by 
enacting the Prohibition on Medical Procedures Performed 
on Minors Related to Sexual Identity, S. B. 1, 113th Gen. 
Assem.,  1st  Extra.  Sess.;  Tenn.  Code  Ann.  §68–33–101 
et seq.  (SB1).  While  the State’s  legislature acknowledged 
that discordance between a minor’s gender identity and bi-
ological  sex  can  cause  “discomfort  or  distress,”  §68–33–
101(c),  it  identified concerns regarding the use of puberty 
blockers and hormones to treat gender dysphoria in minors.
In  particular,  the  legislature  found  that  such  treatments 
“can lead to the minor becoming irreversibly sterile, having 
increased risk of disease and illness, or suffering from ad-
verse  and  sometimes  fatal  psychological  consequences,” 
§68–33–101(b), and that minors “lack the maturity to fully 
understand and appreciate”  these  consequences  and may 
later  regret  undergoing  the  treatments,  §68–33–101(h).
The  legislature  further  found  that  sex  transition  treat-
ments were “being performed on and administered to mi-
nors in th[e] state with rapidly increasing frequency,” §68–
33–101(g), notwithstanding the fact that the full range of
harmful effects associated with the treatments were likely
not  yet  known,  see  §68–33–101(b).  The  legislature  also
noted that guidelines regarding sex transition treatments
for  minors  had  “changed  substantially  in  recent  years,” 
§68–33–101(g), and that health authorities in Sweden, Fin-
land,  and  the  United  Kingdom  had  “placed  severe  re-
strictions” on such treatments after determining that there
was “no evidence” that their benefits outweigh their risks,
§68–33–101(e); see supra, at 3.  Finally, the legislature de-
termined that there is evidence that gender dysphoria “can 
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be resolved by  less  invasive approaches that are  likely  to 
result in better outcomes.”  §68–33–101(c). 
SB1 responds to these concerns by banning the use of cer-

tain medical  procedures  for  treating  transgender minors.
In particular, the law prohibits a healthcare provider from
“[s]urgically removing, modifying, altering, or entering into 
tissues, cavities, or organs of a human being,” or “[p]rescrib-
ing,  administering,  or  dispensing  any  puberty  blocker  or
hormone,” §68–33–102(5), for the purpose of (1) “[e]nabling 
a minor to identify with, or live as, a purported identity in-
consistent with the minor’s sex,” or (2) “[t]reating purported
discomfort or distress from a discordance between the mi-
nor’s sex and asserted identity,” §68–33–103(a)(1).  Among
other  things,  these prohibitions are  intended to  “protec[t]
minors from physical and emotional harm” by “encouraging
minors to appreciate,” rather than “become disdainful of,”
their sex.  §68–33–101(m).
SB1 is limited in two relevant ways.  First, SB1 does not 

restrict the administration of puberty blockers or hormones 
to  individuals 18 and over.  §68–33–102(6).  Second, SB1 
does not ban fully the administration of such drugs to mi-
nors.  A healthcare provider may administer puberty block-
ers or hormones to treat a minor’s congenital defect, preco-
cious (or early) puberty, disease, or physical  injury.   §68–
33–103(b)(1)(A).  The law defines the term “[c]ongenital de-
fect” to include an “abnormality present in a minor that is 
inconsistent with the normal development of a human be-
ing of  the minor’s  sex,” §68–33–102(1), but excludes  from 
the definitions of “[c]ongenital defect” and “disease” “gender
dysphoria, gender identity disorder, [and] gender incongru-
ence,” §§68–33–102(1), 68–33–103(b)(2). 
SB1  contains  three  primary  enforcement  mechanisms. 

The  law authorizes Tennessee’s attorney general to bring 
against any person who knowingly violates SB1 an action
“to enjoin further violations, to disgorge any profits received 
due to the medical procedure, and to recover a civil penalty 
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of  [$25,000]  per  violation.”    §68–33–106(b).    SB1  further 
permits  the relevant state regulatory authorities  to disci-
pline  healthcare  providers  who  violate  the  law’s  prohibi-
tions.  §68–33–107.  Finally, SB1 creates a private right of
action that enables an injured minor or nonconsenting par-
ent of an injured minor to sue a healthcare provider for vi-
olating the law.  §68–33–105. 

C 

Three  transgender minors,  their  parents,  and  a  doctor 
(plaintiffs)  brought  a  pre-enforcement  challenge  to  SB1.
Among other  things,  the plaintiffs asserted  that SB1 vio-
lates  the  Equal  Protection  Clause  of  the  Fourteenth
Amendment.  They moved for a preliminary injunction pre-
venting the law’s bans on sex transition treatments for mi-
nors from going into effect.  The United States intervened 
under 42 U. S. C. §2000h–2, which authorizes the Federal 
Government to intervene in a private equal protection suit 
“if the Attorney General certifies that the case is of general 
public importance.”  See Memorandum Opinion and Order 
in No. 23–cv–00376 (MD Tenn., May 16, 2023), ECF Doc.
108. 
The  District  Court  partially  enjoined  enforcement  of

SB1’s prohibitions.  See L. W. v. Skrmetti, 679 F. Supp. 3d 
668, 677 (MD Tenn. 2023).  The court concluded that the 
plaintiffs lacked standing to challenge the law’s ban on sex 
transition  surgery  for minors.    Id.,  at  681–682.  But  the 
court held, as relevant, that the United States and plaintiffs 
were likely to succeed on their equal protection challenge to 
the  law’s prohibitions on puberty blockers and hormones. 
Id., at 682–712.  The court found that transgender individ-
uals  constitute  a  quasi-suspect  class,  that  SB1  discrimi-
nates on the basis of sex and transgender status, and that 
SB1 was unlikely to survive intermediate scrutiny.  Id., at 
686–687, 698, 712.  Having concluded that SB1 was likely 
unconstitutional  on  its  face,  the  District  Court  issued  a 
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statewide injunction enjoining enforcement of all provisions
of SB1 except for the private right of action and the law’s 
ban on sex  transition surgery.   See  id.,  at 680–681, 716– 
718.  Tennessee appealed, and the Sixth Circuit stayed the 
preliminary injunction pending appeal.  L. W. v. Skrmetti, 
83 F. 4th 460, 469 (CA6 2023).
The Sixth Circuit reversed.  As relevant, the Sixth Circuit 

held that the United States and plaintiffs were unlikely to 
succeed on the merits of their equal protection claim.  See 
id.,  at 479–489.   The  court  first  found  that SB1 does not 
classify on the basis of sex because the law “regulate[s] sex-
transition treatments for all minors, regardless of sex,” by 
prohibiting all minors from “receiv[ing] puberty blockers or 
hormones or surgery in order to transition from one sex to
another.”  Id., at 480.  The court next declined to recognize
transgender  individuals  as  a  suspect  class,  finding  that 
transgender  individuals  are  neither  politically  powerless
nor a discrete group defined by obvious, immutable, or dis-
tinguishing characteristics.  Id., at 486–487.  Finally,  the 
court concluded that the United States and plaintiffs had
failed to establish that animus toward transgender individ-
uals as a class was the operative force behind SB1.  See id., 
at 487–488.  The Sixth Circuit held that SB1 was subject to
and survived rational basis review, finding that Tennessee 
had offered “considerable evidence” regarding the risks as-
sociated with the banned medical treatments and the flaws 
in existing research.  Id., at 489. 
Judge White  dissented.    Judge White would have  held 

that the United States and plaintiffs were likely to succeed
on the merits of their equal protection claim.  Id., at 498.  In 
her view, SB1 triggered heightened scrutiny because it “fa-
cially discriminate[s] based on a minor’s sex as assigned at 
birth and on a minor’s failure to conform with societal ex-
pectations concerning that sex.”  Ibid.  Judge White would 
have held  that Tennessee had  failed  to  “show an exceed-
ing[ly] persuasive justification or close means-ends fit” for 
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the law’s sex-based classifications.  Ibid. 
We granted certiorari to decide whether SB1 violates the 

Equal  Protection  Clause  of  the  Fourteenth  Amendment.1 

602 U. S. ___ (2024). 

II 

The  Fourteenth  Amendment’s  command  that  no  State 
shall “deny to any person within its jurisdiction the equal 
protection of  the  laws,” U. S. Const., Amdt. 14,  §1,  “must 
coexist  with  the  practical  necessity  that most  legislation 
classifies for one purpose or another, with resulting disad-
vantage to various groups or persons,” Romer v. Evans, 517 
U. S. 620, 631 (1996).  We have reconciled the principle of
equal protection with the reality of legislative classification
by holding  that,  “if a  law neither burdens a  fundamental
right nor targets a suspect class, we will uphold the legisla-
tive classification so long as it bears a rational relation to 
some legitimate end.”  Ibid.  We generally afford such laws
“wide latitude” under this rational basis review, acknowl-
edging that “the Constitution presumes that even improvi-
dent decisions will eventually be rectified by the democratic 
processes.”  Cleburne v. Cleburne Living Center, Inc., 473 
U. S. 432, 440 (1985).
Certain  legislative  classifications,  however,  prompt 

heightened review.  For example, laws that classify on the
basis of race, alienage, or national origin trigger strict scru-
tiny and will pass  constitutional muster  “only  if  they are 
suitably tailored to serve a compelling state interest.”  Ibid. 
We have similarly held that sex-based classifications war-
rant  heightened  scrutiny.  See United States  v. Virginia, 
—————— 
1Following oral argument, the United States submitted a letter to the 

Court representing that the United States “has now determined that SB1
does not deny equal protection on account of sex or any other character-
istic” but “believes that the confluence of several factors counsels against 
seeking to dismiss its case in this Court.”  Letter from C. Gannon, Deputy
Solicitor General, to S. Harris, Clerk of Court (Feb. 7, 2025).  The plain-
tiffs remain adverse to the state respondents. 
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518 U. S.  515,  533  (1996).   While  our precedent does not
make  sex  a  “proscribed  classification,”  ibid.,  we  have  ex-
plained that sex “generally provides no sensible ground for 
differential  treatment,” Cleburne,  473  U. S.,  at  440,  and 
that  sex-based  lines  too  often  reflect  stereotypes  or  over-
broad  generalizations  about  the  differences  between men
and women, see Sessions v. Morales-Santana, 582 U. S. 47, 
62  (2017).  We  accordingly  subject  laws  containing  sex-
based classifications to intermediate scrutiny, under which 
the  State  must  show  that  the  “classification  serves  im-
portant governmental objectives and  that  the discrimina-
tory  means  employed  are  substantially  related  to  the 
achievement of those objectives.”  Virginia, 518 U. S., at 533 
(internal quotation marks omitted). 

A 

We are asked to decide whether SB1 is subject to height-
ened scrutiny under the Equal Protection Clause.  We hold 
it is not.  SB1 does not classify on any bases that warrant
heightened review. 

1 

On its face, SB1 incorporates two classifications.  First, 
SB1  classifies  on  the  basis  of  age.  Healthcare  providers 
may administer certain medical treatments to individuals 
ages 18 and older but not to minors.  Second, SB1 classifies 
on the basis of medical use.  Healthcare providers may ad-
minister puberty blockers or hormones to minors  to  treat 
certain conditions but not to treat gender dysphoria, gender 
identity disorder, or gender incongruence.   Classifications 
that turn on age or medical use are subject to only rational 
basis review.  See Massachusetts Bd. of Retirement v. Mur-
gia,  427 U. S.  307,  312–314  (1976)  (per curiam)  (rational
basis  review applies  to  age-based  classification); Vacco  v. 
Quill, 521 U. S. 793, 799–808 (1997) (state laws outlawing 
assisted  suicide  “neither  infringe  fundamental  rights  nor 
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involve suspect classifications”).
The plaintiffs argue that SB1 warrants heightened scru-

tiny because it relies on sex-based classifications.  See Brief 
for Respondents in Support of Petitioner 20–37.  We disa-
gree.
Neither of the above classifications turns on sex.  Rather, 

SB1 prohibits healthcare providers from administering pu-
berty blockers and hormones to minors for certain medical 
uses, regardless of a minor’s sex.  Cf. Vacco, 521 U. S., at 
800 (“On their faces, neither New York’s ban on assisting 
suicide nor its statutes permitting patients to refuse medi-
cal treatment treat anyone differently from anyone else or 
draw any distinctions between persons.  Everyone, regard-
less of physical condition, is entitled, if competent, to refuse
unwanted lifesaving medical treatment; no one is permitted
to assist a suicide.”). 
The  plaintiffs  resist  this  conclusion,  arguing  that  SB1

creates facial sex-based classifications by defining the pro-
hibited medical care based on the patient’s sex.  See Brief 
for Respondents in Support of Petitioner 22. This argument
takes two forms.  At times, the plaintiffs suggest that SB1 
classifies on the basis of sex because its prohibitions refer-
ence  sex.  Alternatively,  the  plaintiffs  contend  that  SB1 
works a sex-based classification because application of the 
law turns on sex.  Neither argument is persuasive.
This Court has never  suggested  that mere  reference  to 

sex  is  sufficient  to  trigger heightened scrutiny.   See, e.g., 
Tuan Anh Nguyen v. INS, 533 U. S. 53, 64 (2001) (“The is-
sue is not the use of gender specific terms instead of neutral 
ones.  Just as neutral terms can mask discrimination that 
is unlawful, gender specific terms can mark a permissible 
distinction.”).  Such an approach, moreover, would be espe-
cially inappropriate in the medical context.  Some medical 
treatments and procedures are uniquely bound up in sex. 
The Food and Drug Administration  itself  recognizes  that
“[r]esearch has  shown  that biological  differences between 
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men and women (differences due to sex chromosome or sex 
hormones) may contribute to variations seen in the safety
and efficacy of drugs, biologics, and medical devices.”  FDA, 
Sex as a Biological Variable (Jan. 30, 2025) (online source 
archived  at  https://www.supremecourt.gov).    Indeed,  the 
agency frequently approves drugs for use by only one sex.
See, e.g., FDA, FDA in Brief: FDA Encourages Inclusion of 
Male  Patients  in Breast  Cancer Clinical  Trials  (Aug.  26,
2019) (online source archived at https://www.supremecourt 
.gov) (“many” breast cancer treatments approved for women 
only); FDA, FDA Approves Second Drug To Prevent HIV 
Infection as Part of Ongoing Efforts To End the HIV Epi-
demic  (Oct.  3,  2019)  (online  source  archived  at 
https://www.supremecourt.gov)  (drug  to  prevent  HIV  not
approved for women).  In the medical context, the mere use 
of sex-based language does not sweep a statute within the 
reach of heightened scrutiny.
We also reject the argument that the application of SB1 

turns on sex.  The plaintiffs and the dissent contend that
an adolescent whose biological sex is female cannot receive
puberty  blockers  or  testosterone  to  live  and present  as  a 
male, but an adolescent whose biological sex  is male can, 
while an adolescent whose biological sex is male cannot re-
ceive puberty blockers or estrogen to live and present as a 
female,  but  an  adolescent  whose  biological  sex  is  female 
can.  See Brief for Respondents in Support of Petitioner 22; 
post, at 10–15 (SOTOMAYOR, J., dissenting).  So conceived, 
they argue, SB1 prohibits certain treatments for minors of
one sex while allowing those same treatments for minors of 
the opposite sex.
The  plaintiffs  and  the  dissent,  however,  contort  the 

meaning of the term “medical treatment.”  Notably absent
from their framing is a key aspect of any medical treatment:
the underlying medical concern the treatment is intended 
to address.   The Food and Drug Administration approves 
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drugs and requires that they be labeled for particular indi-
cations—the diseases or conditions that they treat, prevent, 
mitigate,  diagnose,  or  cure.  See  21  CFR  §§201.57(c)(2),
314.50(a)(1) (2024).  Different drugs can be used to treat the 
same thing (would you like Advil or Tylenol for your head-
ache?), and the same drug can treat different things (take 
DayQuil to ease your cough, fever, sore throat, and/or minor 
aches  and  pains).  For  the  term  “medical  treatment”  to 
make sense of  these various combinations,  it must neces-
sarily encompass both a given drug and the specific indica-
tion for which it  is being administered.   See Brief  for Re-
spondents  in  Support  of  Petitioner  5  (noting  that 
“treatments” for adolescents with gender dysphoria include
“puberty-delaying medication and hormone  therapy”  (em-
phasis added)).
When properly understood from the perspective of the in-

dications  that  puberty  blockers  and hormones  treat,  SB1
clearly does not classify on the basis of sex.  Both puberty
blockers and hormones can be used to treat certain overlap-
ping indications (such as gender dysphoria), and each can
be used  to  treat a  range of  other  conditions.    Id.,  at 6–7. 
These  combinations  of  drugs  and  indications  give  rise  to
various  medical  treatments.  When,  for  example,  a
transgender boy (whose biological sex is female) takes pu-
berty blockers to treat his gender incongruence, he receives 
a different medical treatment than a boy whose biological 
sex is male who takes puberty blockers to treat his preco-
cious puberty.2  SB1, in turn, restricts which of these medi-
cal  treatments  are  available  to  minors:  Under  SB1,  a 
healthcare  provider  may  administer  puberty  blockers  or 
hormones to any minor to treat a congenital defect, preco-
cious puberty, disease, or physical injury, Tenn. Code Ann. 

—————— 
2We use “transgender boy” to refer to an individual whose biological 

sex is female but who identifies as male, and “transgender girl” to refer
to an individual whose biological sex is male but who identifies as female. 
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§68–33–103(b)(1)(A); a healthcare provider may not admin-
ister puberty blockers  or hormones  to any minor  to  treat 
gender dysphoria,  gender  identity  disorder,  or  gender  in-
congruence,  see  §§68–33–102(1),  68–33–103(a)(1),  (b)(2). 
The application of that prohibition does not turn on sex.
Of course, a State may not circumvent the Equal Protec-

tion Clause by writing in abstract terms.  See Personnel Ad-
ministrator of Mass.  v. Feeney,  442 U. S.  256,  274  (1979) 
(explaining that both overt and covert sex-based classifica-
tions are subject to heightened review).  The antimiscege-
nation  law  that  this Court  struck down  in Loving  v. Vir-
ginia, 388 U. S. 1 (1967), would not have shed its race-based 
classification  had  it,  for  example,  prohibited  “any  person
from marrying an  individual of a different race.”   Such a 
law would still have turned on a race-based classification: 
It  would  have  prohibited Mildred  Jeter  (a  black woman)
from marrying Richard Loving (a white man), while permit-
ting a white woman to do so.  The law, in other words, would 
still “proscribe generally accepted conduct if engaged in by
members of different races.”  Id., at 11. 
Here, however, SB1 does not mask sex-based classifica-

tions.  For reasons we have explained, the law does not pro-
hibit conduct for one sex that it permits for the other.  Un-
der SB1, no minor may be administered puberty blockers or
hormones to treat gender dysphoria, gender identity disor-
der, or gender incongruence; minors of any sex may be ad-
ministered  puberty  blockers  or  hormones  for  other  pur-
poses.
Nor are we persuaded that SB1’s prohibition on the pre-

scription of puberty blockers and hormones to “[e]nabl[e] a 
minor to identify with, or live as, a purported identity in-
consistent with  the minor’s  sex” or  to  “[t]rea[t] purported 
discomfort or distress from a discordance between the mi-
nor’s sex and asserted identity,” Tenn. Code Ann. §68–33–
103(a),  reflects  a  sex-based  classification,  contra, post,  at 
10–15  (opinion of SOTOMAYOR, J.).    In  the dissent’s view, 
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this language “plainly classifies on the basis of sex” because 
it “turns on inconsistency with a protected characteristic.” 
Post, at 11.  The dissent analogizes to a hypothetical  law
that “prohibit[s] minors from attending any services, ritu-
als,  or  assemblies  if  done  for  the purpose  of  allowing  the 
minor  to  identify  with  a  purported  identity  inconsistent
with the minor’s religion.”  Ibid. (internal quotation marks 
omitted; emphasis deleted).  Such a law, the dissent argues, 
would plainly classify on the basis of religion.  “Whether the 
law prohibits a minor  from attending any particular reli-
gious service turns on the minor’s religion: A Jewish child 
can visit a synagogue but not a church, while a Christian
child can attend church but not the synagogue.”  Ibid. 
But a prohibition on the prescription of puberty blockers 

and hormones to “[e]nabl[e] a minor to identify with, or live
as, a purported identity inconsistent with the minor’s sex,”
Tenn. Code Ann. §68–33–103(a)(1), is simply a prohibition
on  the  prescription  of  puberty  blockers  and  hormones  to 
treat gender dysphoria, gender identity disorder, or gender
incongruence.  A law prohibiting attendance at a religious
service “inconsistent with” the attendee’s religion may trig-
ger heightened scrutiny.  A law prohibiting the administra-
tion of specific drugs for particular medical uses does not. 
See Vacco, 521 U. S., at 799–808. 
Finally, we reject  the plaintiffs’ argument  that,  “by de-

sign,  SB1  enforces  a  government  preference  that  people 
conform to expectations about their sex.”  Brief for Respond-
ents  in Support of Petitioner 23.   The plaintiffs note that
SB1’s statutory findings state that Tennessee has a compel-
ling interest in “encouraging minors to appreciate their sex”
and in prohibiting medical care “that might encourage mi-
nors to become disdainful of their sex.”  Ibid. (quoting Tenn. 
Code Ann. §68–33–101(m)).  They argue that these findings
reveal that the law operates to  force conformity with sex.
See Brief for Respondents in Support of Petitioner 23; see 
also id., at 52 (“SB1’s purpose is . . . to force . . . boys and 
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girls to look and live like boys and girls.” (internal quotation 
marks omitted)). 
To start, the plaintiffs’ allegations of sex stereotyping are 

misplaced.  True, a  law that classifies on the basis of sex 
may  fail heightened scrutiny  if  the  classifications  rest on 
impermissible stereotypes.  See J. E. B. v. Alabama ex rel. 
T. B., 511 U. S. 127, 139, n. 11 (1994).  But where a law’s 
classifications are neither covertly nor overtly based on sex, 
contrast, e.g., post, at 12–13, n. 8 (opinion of SOTOMAYOR, 
J.) (referencing a hypothetical requirement that all children 
wear “sex-consistent clothing”), we do not subject the law to 
heightened review unless it was motivated by an invidious 
discriminatory  purpose,  see  Personnel Administrator of 
Mass., 442 U. S., at 271–274; Arlington Heights v. Metro-
politan Housing Development Corp., 429 U. S. 252, 264–266 
(1977).  No such argument has been raised here.  See Tr. of 
Oral Arg. 57–59. 
Regardless, the statutory findings to which the plaintiffs 

point do not themselves evince sex-based stereotyping.  The 
plaintiffs fail to note that Tennessee also proclaimed a “le-
gitimate, substantial, and compelling interest in protecting 
minors  from  physical  and  emotional  harm.”  Tenn.  Code 
Ann.  §68–33–101(m).  And  they  similarly  fail  to 
acknowledge  that  Tennessee  found  that  the  prohibited
medical treatments are experimental, can lead to later re-
gret, and are associated with harmful—and sometimes ir-
reversible—risks.  §§68–33–101(b)–(e),  (h).  Tennessee’s 
stated interests in “encouraging minors to appreciate their
sex” and in prohibiting medical care “that might encourage 
minors to become disdainful of their sex,” §68–33–101(m), 
simply reflect the State’s concerns regarding the use of pu-
berty  blockers  and  hormones  to  treat  gender  dysphoria,
gender  identity  disorder,  and  gender  incongruence,  see
Brief for Respondents 26–27 (“Given high desistance rates
among  youth  and  the  tragic  ‘regret’  of  detransitioners,  it 
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was not improper to conclude that kids benefit from addi-
tional  time  to  ‘appreciate  their  sex’  before  embarking  on 
body-altering paths.  Nor is it improper for the State to pro-
tect minors  from  procedures  that  ‘encourage  them  to  be-
come disdainful of their sex’—and thus at risk for serious 
psychiatric conditions.” (citations and alterations omitted)); 
L. W., 83 F. 4th, at 485 (“A concern about potentially irre-
versible medical procedures for a child is not a form of ste-
reotyping.”). 

2 

The  plaintiffs  separately  argue  that  SB1  warrants 
heightened  scrutiny  because  it  discriminates  against
transgender  individuals,  who  the  plaintiffs  assert  consti-
tute  a  quasi-suspect  class.  See Brief  for Respondents  in
Support of Petitioner 37–38.  This Court has not previously 
held  that  transgender  individuals are a suspect or quasi-
suspect class.  And this case, in any event, does not raise
that question because SB1 does not classify on the basis of
transgender  status.  As we have  explained, SB1  includes
only two classifications: healthcare providers may not ad-
minister puberty blockers or hormones to minors (a classi-
fication  based  on  age)  to  treat  gender  dysphoria,  gender 
identity disorder, or gender  incongruence  (a classification 
based on medical use).  The plaintiffs do not argue that the 
first  classification  turns  on  transgender  status,  and  our 
case law forecloses any such argument as to the second.
We have explained that a State does not trigger height-

ened constitutional scrutiny by regulating a medical proce-
dure that only one sex can undergo unless the regulation is
a  mere  pretext  for  invidious  sex  discrimination.    In 
Geduldig  v. Aiello,  417 U. S.  484  (1974),  for  example, we 
held  that  a  California  insurance  program  that  excluded 
from coverage certain disabilities resulting from pregnancy 
did not discriminate on  the basis of  sex.  See  id.,  at 486, 
492–497.  In reaching that holding, we explained that the 
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program did not exclude any individual from benefit eligi-
bility because of the individual’s sex but rather “remove[d] 
one  physical  condition—pregnancy—from  the  list  of  com-
pensable disabilities.”  Id., at 496, n. 20.  We observed that 
the  “lack  of  identity”  between  sex  and  the  excluded 
pregnancy-related disabilities became “clear upon the most
cursory analysis.”  Id., at 497, n. 20.  The California insur-
ance  program,  we  explained,  divided  potential  recipients 
into  two groups:  “pregnant women and nonpregnant per-
sons.”  Ibid.  Because women fell into both groups, the pro-
gram did not discriminate against women as a class.  See 
id., at 496, and n. 20.  We thus concluded that, even though
only biological women can become pregnant, not every leg-
islative classification concerning pregnancy is a sex-based 
classification.  Id., at 496, n. 20.  As such, “[a]bsent a show-
ing that distinctions involving pregnancy are mere pretexts 
designed to effect an invidious discrimination against the
members of one sex or the other, lawmakers are constitu-
tionally free to include or exclude pregnancy from the cov-
erage of legislation . . . on any reasonable basis, just as with
respect to any other physical condition.”   Id., at 496–497, 
n. 20. 
By the same token, SB1 does not exclude any individual

from medical treatments on the basis of transgender status 
but rather removes one set of diagnoses—gender dysphoria, 
gender  identity  disorder,  and  gender  incongruence—from
the range of treatable conditions.  SB1 divides minors into 
two groups: those who might seek puberty blockers or hor-
mones to treat the excluded diagnoses, and those who might
seek puberty blockers or hormones to treat other conditions.
See  Tenn.  Code  Ann.  §68–33–103.  Because  only
transgender  individuals  seek  puberty  blockers  and  hor-
mones for the excluded diagnoses, the first group includes 
only transgender individuals; the second group, in contrast, 
encompasses  both  transgender  and  nontransgender  indi-
viduals.  Thus, although only transgender individuals seek 
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treatment  for gender dysphoria, gender  identity disorder,
and  gender  incongruence—just  as  only  biological  women
can become pregnant—there is a “lack of identity” between
transgender  status  and  the  excluded  medical  diagnoses.
The plaintiffs, moreover, have not argued that SB1’s prohi-
bitions are mere pretexts designed to effect an invidious dis-
crimination against transgender individuals.  Under these 
circumstances, we decline to find that SB1’s prohibitions on
the use of puberty blockers and hormones exclude any indi-
viduals on the basis of transgender status.3 

3 

Finally, Bostock v. Clayton County, 590 U. S. 644 (2020), 
does not alter our analysis.  In Bostock, we held that an em-
ployer who fires an employee for being gay or transgender
violates Title VII’s prohibition on discharging an individual
“because of ” their sex.  See id., at 650–652, 654–659.  We 
reasoned that Title VII’s “because of ” test incorporates the 
traditional but-for causation standard, which “directs us to 
change one thing at a time and see if the outcome changes.
If it does, we have found a but-for cause.”  Id., at 656.  Ap-
plying that test, we held that, “[f]or an employer to discrim-
inate  against  employees  for  being  homosexual  or 
transgender, the employer must intentionally discriminate 
against individual men and women in part because of sex.” 
—————— 
3The dissent argues that our analysis  “may well suggest  that a  law 

depriving all individuals who ‘have ever, or may someday, menstruate’ 
of access to health insurance would be sex neutral merely because not all 
women menstruate.”   Post,  at  23–24  (opinion  of SOTOMAYOR,  J.).  But 
such a law is different from both SB1 and the law at issue in Geduldig. 
As we  have  explained,  SB1  regulates  certain medical  treatments,  see 
Tenn. Code Ann. §68–33–103(a)(1); Geduldig involved a state disability 
insurance  system  that  excluded  certain  pregnancy-related  disabilities
from coverage, see 417 U. S., at 487–489.  The dissent’s hypothetical law,
in contrast, does not regulate a class of treatments or conditions.  Rather, 
it regulates a class of persons identified on the basis of a specified char-
acteristic.  Neither our analysis nor Geduldig speaks to a law that clas-
sifies on such a basis. 
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Id., at 662.  In such a case, the employer has penalized a 
member of one sex for a trait or action that it tolerates in 
members of the other.  Ibid. 
The plaintiffs urge us to apply Bostock’s reasoning to this 

case.  In  their  view,  SB1  violates  the  Equal  Protection 
Clause because it prohibits a minor whose biological sex is
female from receiving testosterone to live as a male but al-
lows a minor whose biological sex is male to receive testos-
terone  for  the  same purposes  (and  vice  versa).   Applying 
Bostock’s reasoning, they argue that SB1 discriminates on 
the basis of sex because it intentionally penalizes members
of one sex for traits and actions that it tolerates in another. 
See Brief for Respondents in Support of Petitioner 24–25.
We have not yet considered whether Bostock’s reasoning

reaches beyond the Title VII context, and we need not do so
here.  For reasons we have already explained, changing a 
minor’s sex or transgender status does not alter the appli-
cation of SB1.  If a transgender boy seeks testosterone to
treat his gender dysphoria, SB1 prevents a healthcare pro-
vider from administering it to him.  See Tenn. Code Ann. 
§68–33–103(a).  If you change his biological sex from female
to male, SB1 would still not permit him the hormones he
seeks because he would lack a qualifying diagnosis for the 
testosterone—such  as  a  congenital  defect,  precocious  pu-
berty,  disease,  or  physical  injury.  The  transgender  boy 
could receive testosterone only if he had one of those per-
missible  diagnoses.  And,  if  he  had  such  a  diagnosis,  he
could  obtain  the  testosterone  regardless  of  his  sex  or
transgender status.  Under the reasoning of Bostock, nei-
ther his sex nor his transgender status is the but-for cause
of his inability to obtain testosterone.
The dissent counters that, whatever causal factors are at 

play,  sex  is at  least  one but-for  cause of SB1’s  operation.
See post, at 19–20 (opinion of SOTOMAYOR, J.).  To illustrate 
this argument,  the dissent posits a minor girl with  facial 
hair  inconsistent  with  her  sex.  Under  SB1,  the  dissent 
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notes, a healthcare provider can prescribe puberty blockers
or hormones to the minor to suppress her hair growth.  Ibid. 
Change the minor’s sex to male,  the dissent reasons, and 
SB1 prevents the minor from obtaining the same drugs for 
the same purpose.  Ibid.  Any corresponding change in di-
agnosis, the dissent concludes, simply reveals that both sex 
and  diagnosis  are  causal  factors  at  “ ‘play.’ ”   Post,  at  20 
(quoting Bostock, 590 U. S., at 661). 
The  dissent’s  reasoning  overlooks  a  key  distinction  be-

tween the operation of SB1 and the logic of Bostock.  Under 
Bostock’s  reasoning, an employer who  fires a homosexual
male employee for being attracted to men while retaining
the employee’s straight female colleague has discriminated
on the basis of sex because it has penalized the male em-
ployee for a trait (attraction to men) that it tolerates in the 
female employee.  See id., at 660. Bostock held that, in such 
a circumstance, sex  is  the but-for cause of  the employer’s 
decision—change the homosexual male employee’s sex and 
he becomes a straight female whose attraction to men the 
employer tolerates.
Not so with SB1.  Consider again the minor girl with un-

wanted facial hair inconsistent with her sex.  If she has a 
diagnosis  of  hirsutism  (male-pattern  hair  growth),  a 
healthcare  provider  may,  consistent  with  SB1,  prescribe 
her puberty blockers or hormones.   But changing the mi-
nor’s sex to male does not automatically change the opera-
tion of SB1.  If hirsutism is replaced with gender dysphoria, 
the now-male minor may not  receive  puberty  blockers  or 
hormones; but if hirsutism is replaced with precocious pu-
berty, SB1 does not bar either treatment.  Unlike the homo-
sexual  male  employee  whose  sexuality  automatically 
switches to straight when his sex is changed from male to 
female, there is no reason why a female minor’s diagnosis 
of  hirsutism  automatically  changes  to  gender  dysphoria
when her sex is changed from female to male.  Under the 
logic of Bostock, then, sex is simply not a but-for cause of 
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SB1’s operation. 

B 

The rational basis inquiry “employs a relatively relaxed 
standard reflecting the Court’s awareness that the drawing
of  lines  that  create  distinctions  is  peculiarly a  legislative
task and an unavoidable one.” Massachusetts Bd. of Retire-
ment, 427 U. S., at 314.  Under this standard, we will up-
hold a statutory classification so long as there is “any rea-
sonably  conceivable  state  of  facts  that  could  provide  a
rational basis for the classification.” FCC v. Beach Commu-
nications, Inc., 508 U. S. 307, 313 (1993).  Where there exist 
“plausible reasons” for the relevant government action, “our 
inquiry is at an end.”   Id., at 313–314 (internal quotation 
marks omitted). 
SB1 clearly meets this standard.  Tennessee determined 

that administering puberty blockers or hormones to a mi-
nor to treat gender dysphoria, gender identity disorder, or
gender incongruence “can lead to the minor becoming irre-
versibly sterile, having increased risk of disease and illness, 
or suffering from adverse and sometimes fatal psychological
consequences.”  Tenn. Code Ann. §68–33–101(b).  It further 
found that it was “likely that not all harmful effects associ-
ated  with  these  types  of  medical  procedures  when  per-
formed on a minor are yet  fully known, as many of  these 
procedures, when performed on a minor for such purposes,
are  experimental  in  nature  and  not  supported  by  high- 
quality, long-term medical studies.”  Ibid.  Tennessee deter-
mined that “minors lack the maturity to fully understand
and appreciate the life-altering consequences of such proce-
dures and that many individuals have expressed regret for 
medical procedures that were performed on or administered 
to them for such purposes when they were minors.”  §68–
33–101(h).  At  the  same  time,  Tennessee  noted  evidence 
that discordance between sex and gender “can be resolved 
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by less invasive approaches that are likely to result in bet-
ter outcomes for the minor.”  §68–33–101(c).  SB1’s age- and 
diagnosis-based  classifications  are  plainly  rationally  re-
lated to these findings and the State’s objective of protect-
ing minors’ health and welfare.  §68–33–101(a). 
The plaintiffs argue that SB1 fails even rational basis re-

view because the law’s classifications are “so far removed 
from [Tennessee’s] asserted justifications that it is impossi-
ble to credit those interests.”  Brief for Respondents in Sup-
port of Petitioner 51 (internal quotation marks and altera-
tions  omitted).  In  their  view,  Tennessee  has  failed  to 
explain why it has banned access to puberty blockers and 
hormones “only where they would allow a transgender mi-
nor  to  ‘identify’  or  ‘live’  in a way  ‘inconsistent’ with  their 
‘sex.’ ”  Id., at 52. 
This argument fails.  As we have explained, there is a ra-

tional basis for SB1’s classifications.  Tennessee concluded 
that there is an ongoing debate among medical experts re-
garding the risks and benefits associated with administer-
ing puberty blockers and hormones to treat gender dyspho-
ria,  gender  identity  disorder,  and  gender  incongruence. 
SB1’s ban on such treatments responds directly to that un-
certainty.  Contrast Cleburne, 473 U. S., at 448 (record did 
not  reveal  “any rational basis”  for city zoning ordinance); 
Romer, 517 U. S., at 632 (“sheer breadth” of law was “so dis-
continuous with  the  reasons  offered  for  it  that  the  [law] 
seem[ed] inexplicable by anything but animus toward the
class it affect[ed]”).
We also decline the plaintiffs’ invitation to second-guess 

the lines that SB1 draws.  It may be true, as the plaintiffs 
contend, that puberty blockers and hormones carry compa-
rable risks for minors no matter the purposes for which they 
are administered.  But  it may also be  true, as Tennessee 
determined, that those drugs carry greater risks when ad-
ministered to treat gender dysphoria, gender identity dis-
order,  and  gender  incongruence.  We  afford  States  “wide 
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discretion to pass legislation in areas where there is medi-
cal  and  scientific  uncertainty.”  Gonzales  v. Carhart,  550 
U. S. 124, 163 (2007).  “[T]he fact the line might have been 
drawn differently at some points is a matter for legislative, 
rather  than  judicial,  consideration.”   Railroad Retirement 
Bd. v. Fritz, 449 U. S. 166, 179 (1980); see Dandridge v. Wil-
liams, 397 U. S. 471, 485 (1970) (“In the area of economics 
and social welfare, a State does not violate the Equal Pro-
tection Clause merely because the classifications made by
its laws are imperfect.”); Lindsley v. Natural Carbonic Gas 
Co., 220 U. S. 61, 78 (1911) (“A classification having some
reasonable basis does not offend against [the Equal Protec-
tion Clause] merely because it is not made with mathemat-
ical nicety or because in practice it results in some inequal-
ity.”).
Recent developments only underscore the need for legis-

lative flexibility in this area.  After Tennessee enacted SB1, 
a report commissioned by England’s National Health Ser-
vice (NHS England) characterized the evidence concerning
the  use  of  puberty  blockers  and  hormones  to  treat 
transgender minors as “remarkably weak,” concluding that 
there is “no good evidence on the long-term outcomes of in-
terventions  to manage gender-related distress.”  H. Cass, 
Independent Review of Gender Identity Services for Chil-
dren and Young People: Final Report 13 (Apr. 2024).  The 
report cautioned that “results of studies are exaggerated or
misrepresented by people on all sides of the debate to sup-
port their viewpoint,” ibid., and concluded that the “current 
understanding of the long-term health impacts of hormone 
interventions is limited and needs to be better understood,” 
id., at 22.  In response to the report, NHS England enacted 
prohibitions  on  the  administration  of  puberty  blockers  to 
new patients under  the age of 18 outside of research set-
tings  and  instituted  a  process  for  reviewing  referrals  for 
hormones  for  adolescents under  the age  of  16.   See NHS 
England,  Children  and  Young  People’s  Gender  Services: 
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Implementing  the  Cass  Review  Recommendations  6–7 
(Aug. 2024); Tr. of Oral Arg. 14–18. 
We cite this report and NHS England’s response not for 

guidance  they might  provide  on  the  ultimate  question  of 
United States law, see Schriro v. Summerlin, 542 U. S. 348, 
356 (2004) (contemporary foreign practice is “irrelevant” to
constitutional interpretation), but to demonstrate the open 
questions regarding basic factual issues before medical au-
thorities and other regulatory bodies.  Such uncertainty “af-
ford[s] little basis for judicial responses in absolute terms.” 
Marshall v. United States, 414 U. S. 417, 427 (1974).  And 
“[t]he calculus of effects, the manner in which a particular
law reverberates in a society, is a legislative and not a judi-
cial responsibility.”  Personnel Administrator of Mass., 442 
U. S., at 272. 

*  *  * 

This case carries with it the weight of fierce scientific and
policy debates about  the safety,  efficacy, and propriety  of 
medical treatments in an evolving field.  The voices in these 
debates raise sincere concerns; the implications for all are 
profound.  The Equal  Protection  Clause  does  not  resolve 
these disagreements.  Nor does it afford us license to decide 
them as we see best.  Our role is not “to judge the wisdom, 
fairness, or logic” of the law before us, Beach Communica-
tions, 508 U. S., at 313, but only to ensure that it does not 
violate  the  equal  protection  guarantee  of  the  Fourteenth
Amendment.  Having concluded it does not, we leave ques-
tions regarding its policy to the people, their elected repre-
sentatives, and the democratic process. 
The judgment of the United States Court of Appeals for 

the Sixth Circuit is affirmed. 
It is so ordered. 
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SUPREME COURT OF THE UNITED STATES 

No. 23–477 

UNITED STATES, PETITIONER v. JONATHAN 
SKRMETTI, ATTORNEY GENERAL AND 
REPORTER FOR TENNESSEE, ET AL. 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE SIXTH CIRCUIT 

[June 18, 2025]

 JUSTICE THOMAS, concurring. 
A Tennessee law prevents children from receiving certain

medical interventions if administered to treat gender dys­
phoria.  See Prohibition on Medical Procedures Performed 
on Minors Related to Sexual Identity, S. B. 1, 113th Gen. 
Assem., 1st Extra. Sess.; Tenn. Code Ann. §68–33–101 et 
seq. (2023) (SB1).  The United States and private plaintiffs
challenged the law on Equal Protection Clause grounds, ar­
guing that  it discriminates based on sex and fails height­
ened  scrutiny.  Today,  the Court  correctly  concludes  that 
SB1 does not classify on the basis of sex and thus is subject 
only to rational­basis review.  I join the Court’s opinion in 
full.    I write  separately  to  address  some additional  argu­
ments made in defense of Tennessee’s law. 

I 
Before  this  Court,  the  United  States  and  the  private

plaintiffs asserted that, under the reasoning of Bostock v. 
Clayton County, 590 U. S. 644 (2020), SB1 discriminates on 
the  basis  of  sex.  See Brief  for United States  22,  27–28;1 
Brief  for Respondents  in Support of Petitioner 18, 24–25.
In Bostock, the Court held that, in the context of Title VII 
—————— 
1The United States changed its position following oral argument, but 

it neither withdrew its briefs nor sought to dismiss the case. 
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of  the  Civil  Rights  Act  of  1964,  “homosexuality  and 
transgender  status  are  inextricably  bound  up  with  sex,” 
such that discriminating on the basis of either characteris­
tic amounts to discrimination “because of ” sex under that 
statute.  590 U. S., at 660–661, 665.  The United States and 
the  private  plaintiffs  have  argued  that Bostock’s  “funda­
mental insight about the nature of sex discrimination ap­
plies in the equal­protection context” too.  Brief for United 
States 27.  I would reject that argument for several reasons. 
While I continue to think that the Bostock majority’s logic

“fails on its own terms,” see 590 U. S., at 689–699 (ALITO, 
J., dissenting), I see in any event no reason to import Bos-
tock’s Title VII analysis into the Equal Protection Clause. 
The Bostock Court recognized that “other federal . . . laws 
that prohibit sex discrimination” were not before it, id., at 
681 (majority opinion), and thus rested its analysis on what 
it took to be the ordinary meaning of the relevant statutory
terms—“‘because  of,’”  “‘otherwise  . . .  discriminate  against,’” 
and  “individual”—within  the  context  of  Title  VII,  id.,  at 
656–659; see 42 U. S. C. §2000e–2(a)(1). 
The Equal Protection Clause  includes none of  this  lan­

guage.  See Amdt. 14, §1 (“No State shall . . . deny to any
person within  its  jurisdiction  the  equal  protection  of  the 
laws”).  “That  such  differently  worded  provisions  should
mean the same thing is implausible on its face.”  Students 
for Fair Admissions, Inc. v. President and Fellows of Har-
vard College, 600 U. S. 181, 308 (2023) (GORSUCH, J., con­
curring); cf. Department of Ed. v. Louisiana, 603 U. S. 866, 
867 (2024) (per curiam) (unanimously holding that “prelim­
inary injunctive relief ” was warranted to enjoin a rule ex­
tending Bostock’s  reasoning  to  Title  IX  of  the  Education 
Amendments of 1972).2 

—————— 
2 JUSTICE SOTOMAYOR acknowledges that “the Equal Protection Clause

and Title VII use different words,” but deems this an irrelevant “differ­
ence in wording” because the Court’s equal protection precedents and Ti­
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  Extending the Bostock framework here would depart dra­
matically from this Court’s Equal Protection Clause juris­
prudence.  We have faced sexual­orientation claims in the 
equal protection context for decades.  See, e.g., Obergefell v. 
Hodges, 576 U. S. 644 (2015); United States v. Windsor, 570 
U. S.  744  (2013); Romer  v. Evans,  517  U. S.  620  (1996). 
“But in those cases, the Court never suggested that sexual
orientation discrimination is just a form of sex discrimina­
tion” warranting heightened constitutional scrutiny.  Bos-
tock, 590 U. S., at 797 (KAVANAUGH, J., dissenting).  For ex­
ample, while pregnancy is undeniably “bound up with sex,” 
id.,  at  661  (majority  opinion),  the Court  has  rejected  the
contention  that  the  exclusion  of  pregnancy­related  condi­
tions from disability benefits violates the Equal Protection 
Clause,  see Geduldig  v. Aiello, 417 U. S. 484, 494  (1974); 
see  also Dobbs  v. Jackson Women’s Health Organization, 
597 U. S.  215,  236  (2022)  (“[T]he  regulation  of  a medical
procedure that only one sex can undergo does not  trigger 
heightened constitutional scrutiny”). 
Applying  Bostock’s  reasoning  to  the  Equal  Protection

Clause  would  also  invite  sweeping  consequences.  Many
statutes  “regulate  medical  procedures  defined  by  sex.” 
L. W. v. Skrmetti, 83 F. 4th 460, 482 (CA6 2023) (collecting 
examples,  including  laws  referencing  testicular and pros­
tate cancer).  If heightened scrutiny applied to such laws, 
then “[a]ny person with standing to challenge” such a deci­
sion could “haul the State into federal court and compel it 
to establish by evidence (presumably in the form of expert 

—————— 
tle VII both prohibit sex discrimination.  Post, at 14, n. 9 (dissenting opin­
ion).   An abstract similarity between  the purposes of  the Constitution
and a statute is not a license to import the statute’s interpretation into 
the Constitution, much  less  to  ignore  the Constitution’s  text.   Accord, 
e.g., A. Scalia, A Matter of Interpretation 38 (1997) (“What I look for in
the Constitution  is  precisely what  I  look  for  in  a  statute:  the  original
meaning of the text”). 
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testimony) that there is an ‘exceedingly persuasive justifi­
cation’ for the classification.”  United States v. Virginia, 518 
U. S. 515, 597 (1996) (Scalia, J., dissenting).  Given the en­
suing  potential  for  “high­cost,  high­risk  lawsuit[s],”  ibid., 
States might simply decline to adopt or enforce sex­based
medical laws or regulations, even where such rules would 
be best medical practice.  The burden of skeptical judicial
review is therefore far from the “modest step” of requiring 
a State to “show its work” that the dissent posits.  Post, at 
31 (opinion of SOTOMAYOR, J.).3
  And, if Bostock’s reasoning applies to sex, it is difficult to
see why it would not apply to other protected characteris­
tics.  Race presumably would be a but­for cause of—or, at
least, “inextricably bound up with,” 590 U. S., at 660–661— 
a university’s decision to credit “an applicant’s discussion of 
how race affected his or her life,” Students for Fair Admis-
sions, Inc., 600 U. S., at 230.  Under Bostock’s  reasoning,
such  an  essay  is  permissible  only  if  it  can  survive  our 
“daunting” strict­scrutiny standard.  600 U. S., at 206; but 
see,  e.g., Washington  v. Davis,  426 U. S.  229,  239  (1976) 
(noting  that  the Court has  “never held  that  the  constitu­
tional standard for adjudicating claims of  invidious racial 
discrimination is identical to the standards applicable un­
der Title VII”).
The Constitution compels none of this.  While the major­

ity concludes that SB1 does not discriminate based on sex 
—————— 
3I assume for purposes of this opinion that government­sponsored sex

discrimination triggers heightened scrutiny under the Equal Protection 
Clause.  As  I have noted elsewhere, however,  “[i]t  is possible  that  the 
Equal Protection Clause does not prohibit discriminatory legislative clas­
sifications” at all.  United States v. Vaello Madero, 596 U. S. 159, 178, 
n. 4 (2022) (concurring opinion).  And, even if it does, the Court “routinely 
applied  rational­basis  review”  to  sex­discrimination  claims  “until  the 
1970’s,” Virginia, 518 U. S., at 575 (Scalia, J., dissenting), which might
suggest that the application of heightened scrutiny to such claims is a 
departure  from  the  Fourteenth  Amendment’s  original  understanding. 
But, the parties have not briefed the issue, so I do not pass upon it here. 
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even under Bostock’s incorrect reasoning, see ante, at 18– 
19,  I would make clear  that,  in constitutional  challenges, 
courts need not engage Bostock at all. 

II 
The Court rightly rejects efforts by the United States and

the  private  plaintiffs  to  accord  outsized  credit  to  claims 
about medical consensus and expertise.  The United States 
asserted  that  “the  medical  community  and  the  nation’s
leading hospitals overwhelmingly agree” with the Govern­
ment’s position that the treatments outlawed by SB1 can be 
medically necessary.  Brief  for United States 35;  see also 
Brief for Respondents in Support of Petitioner 5 (asserting
that  “[e]very  major  medical  association  in  the  United 
States” supports this position).  The implication of these ar­
guments is that courts should defer to so­called expert con­
sensus. 
There are several problems with appealing and deferring 

to the authority of the expert class.  First, so­called experts
have no  license to countermand the “wisdom,  fairness, or 
logic of legislative choices.” FCC v. Beach Communications, 
Inc., 508 U. S. 307, 313 (1993).  Second, contrary to the rep­
resentations of the United States and the private plaintiffs, 
there is no medical consensus on how best to treat gender
dysphoria in children.  Third, notwithstanding the alleged
experts’ view that young children can provide informed con­
sent  to  irreversible  sex­transition  treatments,  whether 
such consent is possible is a question of medical ethics that
States must decide for themselves.  Fourth, there are par­
ticularly good reasons to question the expert class here, as 
recent revelations suggest that leading voices in this area 
have relied on questionable evidence, and have allowed ide­
ology to influence their medical guidance. 
Taken  together,  this  case  serves  as  a  useful  reminder 

that the American people and their representatives are en­
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titled to disagree with those who hold themselves out as ex­
perts, and that courts may not “sit as a super­legislature to 
weigh the wisdom of legislation.”  Day-Brite Lighting, Inc. 
v. Missouri, 342 U. S. 421, 423 (1952).  By correctly conclud­
ing that SB1 warrants the “paradigm of judicial restraint,” 
Beach Communications,  508  U. S.,  at  314,  the  Court  re­
serves  to  the  people  of  Tennessee  the  right  to  decide  for 
themselves. 

A 
The views of self­proclaimed experts do not “shed light on

the meaning of the Constitution.” Dobbs, 597 U. S., at 272– 
273.  Thus, whether  “major medical  organizations”  agree
with the result of Tennessee’s democratic process is irrele­
vant.  Post, at 5, n. 5 (opinion of SOTOMAYOR, J.).  To hold 
otherwise would permit elite sentiment to distort and stifle
democratic debate under  the guise of  scientific  judgment, 
and would reduce judges to mere “spectators . . . in constru­
ing our Constitution.”  83 F. 4th, at 479. 
Just a few Terms ago, this Court acknowledged the im­

portance of reserving to the democratic process the right to 
decide controversial medical questions.    In Dobbs,  the re­
spondents sought to invoke the authority of “overwhelming 
medical consensus” and “numerous major medical organi­
zations” to dispatch with Mississippi’s asserted interest in 
minimizing  pain  for  the  unborn.    Brief  for  Respondents,
O. T. 2021, No. 19–1932, pp. 31–32.   The Court pointedly
rejected the notion that a consensus among popular expert 
groups could remove “the mitigation of fetal pain” from the 
“legitimate interests” of the people.  597 U. S., at 301. 
Rational­basis review is critical to safeguarding these le­

gitimate interests.  Under this  level of review, courts ask 
only whether a law is “rationally related to a legitimate gov­
ernmental interest.”  Department of Agriculture v. Moreno, 
413 U. S. 528, 533 (1973).  That deferential standard is not 
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only legally compelled in this case, but is practically essen­
tial  for preserving  “the original  constitutional proposition 
that courts do not substitute their social and economic be­
liefs  for  the  judgment  of  legislative  bodies.”   Ferguson  v. 
Skrupa, 372 U. S. 726, 730 (1963).  When legislation does
not cross constitutional lines, States must have leeway to
effect the judgment of their citizens—no matter whether ex­
perts disagree.  And, when this Court has nonetheless given 
exalted status to expert opinion,  it has been  to our detri­
ment: Past deference to expertise provided the theory of eu­
genics  “added  legitimacy  and  considerable  momentum,” 
with “[t]his Court thr[owing] its prestige behind the eugen­
ics movement in its 1927 decision upholding the constitu­
tionality  of  Virginia’s  forced­sterilization  law.”    Box  v. 
Planned Parenthood of Ind. and Ky., Inc.,  587 U. S.  490, 
499–500  (2019)  (THOMAS,  J.,  concurring)  (citing  Buck  v. 
Bell, 274 U. S. 200 (1927)).  Fortunately, we do not repeat 
that mistake today. 

B 
Before this Court, the United States asserted that “over­

whelming  evidence”  supports  the use  of  puberty  blockers 
and cross­sex hormones for treating pediatric gender dys­
phoria,  and  that  this  view  represents  “the  overwhelming
consensus of the medical community.”   Pet. for Cert. 2, 7. 
These claims are untenable.  “[T]he concept of gender dys­
phoria as a medical condition is relatively new and the use 
of drug treatments that change or modify a child’s sex char­
acteristics  is  even more  recent.”  83  F. 4th,  at  472.    The 
treatments at issue are subject to a rapidly evolving debate
that demonstrates a  lack of medical  consensus over  their 
risks and benefits.  Under these conditions, it is imperative
that courts treat state legislation with “a strong presump­
tion of validity,” Beach Communications, 508 U. S., at 314, 
and  in  turn  protect  States’  ability  to  enact  “high­stakes
medical policies, in which compassion for the child points in 
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both directions,” 83 F. 4th, at 472. 
1 

SB1 prohibits puberty blockers, cross­sex hormones, and 
surgery for the purpose of treating gender dysphoria in chil­
dren.  See Tenn. Code Ann. §§68–33–102(5)(A)–(B), 68–33–
103(a).  The United States and the dissent have described 
these  medications  and  procedures  as  “gender­affirming
care.”  Brief  for  United  States  2;  post,  at  4  (opinion  of 
SOTOMAYOR, J.).  But, that “sanitized description” obscures 
the nature of the medical interventions at issue.  Stenberg 
v. Carhart, 530 U. S. 914, 983 (2000) (THOMAS, J., dissent­
ing).  I therefore begin with an overview of the treatments 
regulated under SB1. 

Puberty Blockers.  Puberty  blockers  are  powerful  syn­
thetic drugs “designed to slow the development of male and 
female physical features.”  83 F. 4th, at 467.  The Food and 
Drug Administration (FDA) initially approved these drugs
“to treat prostate cancer; endometriosis, a painful disease 
that causes uterine tissue to grow elsewhere  in the body; 
and the unusually early onset of puberty,” also known as
“precocious  puberty.”    M.  Twohey  &  C.  Jewett,  Pressing
Pause on Puberty, N. Y. Times, Nov. 14, 2022, pp. A14–A15 
(Twohey 2022). 
For purposes of treating gender dysphoria, however, pu­

berty blockers generally are administered “off­label,” mean­
ing without FDA authorization for the specific use.  See 2 
App. 838–839; 83 F. 4th, at 478.  Although it is neither un­
usual nor unlawful for drugs to be used off­label, the FDA 
has recognized that “just because a drug has been approved 
for one class of patients doesn’t mean it’s safe for another.”
Twohey 2022, at A15.  That admonition is important here: 
To treat precocious puberty, puberty blockers are adminis­
tered until the age appropriate for puberty; to treat gender
dysphoria, however, puberty blockers are administered to
stop puberty throughout the years it would normally occur. 



   
 

   

 

 

 
 

     

   
 
 

  
 

 

    

 

 
 

 

9 Cite as:  605 U. S. ____ (2025) 

THOMAS, J., concurring 

See 2 App. 677.  The “use of drugs to suppress normal pu­
berty  has multiple  organ  system  effects whose  long­term 
consequences have not been investigated.”  Ibid. 
This  absence  of  evidence  is  a  “major  drawback”  in  as­

sessing the effects of puberty blockers on children with gen­
der  dysphoria.  G.  Betsi,  P.  Goulia,  S.  Sandhu,  &  P. 
Xekouki, Puberty Suppression in Adolescents With Gender 
Dysphoria: An Emerging Issue With Multiple Implications, 
Frontiers in Endocrinology 16 (2024).  “The existing studies 
are limited in number, of small sample size, uncontrolled, 
observational, usually short­term, [and] potentially subject 
to bias.”  Ibid.; see also, e.g., C. Terhune, R. Respaut, & M.
Conlin, As More Transgender Children Seek Medical Care, 
Families Confront Many Unknowns, Reuters (Oct. 6, 2022),
https://www.reuters.com/investigates/special­report/usa­
transyouth­care  (“No  clinical  trials  have  established  [pu­
berty blockers’] safety for such off­label use”). 
It  is  undisputed,  however,  that  these  treatments  carry

risks.  Research  suggests  that,  aside  from  interrupting a 
child’s normal pubertal development, puberty blockers may
lead to decreased bone density and impacts on brain devel­
opment.  See, e.g., 2 App. 678–680; M. Cretella, Gender Dys­
phoria in Children, 32 Issues in L. & Med. 287, 297 (2017).
And, “[d]espite widespread assertions that puberty blockers
are ‘fully reversible,’ ” it is unclear whether “patients ever 
develop normal levels of fertility if puberty blockers are ter­
minated after a ‘prolonged delay of puberty.’ ”  2 App. 678.
At  bottom,  “[t]here  remains  considerable  uncertainty  re­
garding the effects of puberty blockers in individuals expe­
riencing” gender dysphoria.  A. Miroshnychenko et al., Pu­
berty  Blockers  for  Gender  Dysphoria  in  Youth:  A 
Systematic  Review  and Meta­Analysis,  Online  First,  Ar­
chives of Disease in Childhood (Jan. 24, 2025) (draft, at 1),
https://adc.bmj.com/content/110/6/429.4 

—————— 
4While the United States addressed the risks of puberty blockers “in 
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Cross-sex hormones.  Following  puberty  blockers,  the
next stage of sex­transition treatments for children involves 
cross­sex hormones.  This treatment  is also typically “off­
label,” 2 App. 780, and requires  “very high doses” of hor­
mones of the opposite sex, id., at 769.  For example, one of
the  organizations  that  sets  standards  for  pediatric  sex­
transition treatment recommends raising transitioning fe­
males’ levels of testosterone “6 to 100 times higher than na­
tive  female  testosterone  levels.”  Id.,  at  774.  For males 
seeking to transition into females, the organization recom­
mends raising levels of estradiol, a type of estrogen, to “2 to
43 times above the normal range.”  Id., at 780. 
Prescribing  such  high  doses  of  testosterone  to  girls  in­

duces “hyperandrogenism,” which can cause increased car­
diovascular risk, “irreversible changes to the vocal cords,”
“clitoromegaly and atrophy of the lining of the uterus and 
vagina,” as well as “ovarian and breast cancer.”  Id., at 772– 
779.  Giving high doses of estrogen to boys induces “hypere­
strogenemia,” which can produce similarly severe side ef­
fects including, among other things, increased cardiovascu­
lar risk, breast cancer, and sexual dysfunction.  Id., at 779– 
781.  And, for girls and boys alike, “it is generally accepted,
even  by  advocates  of  transgender  hormone  therapy,  that
hormonal  treatment  impairs  fertility, which may be  irre­
versible.”  Id., at 520–521; accord, W. Hembree et al., Endo­
crine Treatment of Gender­Dysphoric/Gender­Incongruent 
Persons: An Endocrine Society Clinical Practice Guideline,
102  J.  Clinical  Endocrinology  &  Metabolism  3869,  3882 
(2017) (ES Guidelines). 

—————— 
and of themselves,” Tr. of Oral Arg. 46, the vast majority of gender dys­
phoric  children  treated  with  puberty  blockers  progress  to  cross­sex­
hormone treatment.  See, e.g., 2 App. 554 (citing study in which “98% of 
those who started puberty suppression progressed to cross­sex hormone
therapy”).  A discussion of puberty blockers’ risks therefore should not 
exclude the risks presented by cross­sex hormones. 
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Surgery.  SB1 also bans “[s]urgically removing, modify­
ing, altering, or entering  into  tissues, cavities, or organs” 
as  a  treatment  for  gender  dysphoria.    Tenn.  Code  Ann. 
§68–33–102(5)(A).   The District Court  concluded  that  the 
plaintiffs  lacked  standing  to  challenge SB1’s  ban  on  sex­
transition surgery for minors, see ante, at 6, and the parties 
do not address this provision’s constitutionality here.  But, 
the United States has taken the position that “surgery  is
essential and medically necessary to alleviate gender dys­
phoria.” Amended Complaint in Intervention in Boe v. Mar-
shall, No. 2:22–cv–00184 (MD Ala., May 4, 2022), ECF Doc.
92, p. 9, ¶39.  The practice therefore warrants brief discus­
sion. 
Sex­transitioning surgeries for girls include “the surgical

removal of the breasts” and “phalloplasty,” that is, an “at­
temp[t] to create a pseudo­penis” by transplanting “a roll of 
skin  and  subcutaneous  tissue”  from  another  area  of  the 
body “to the pelvis.”  2 App. 784–785; see also Lange v. Hou-
ston Cty., 101 F. 4th 793, 802 (CA11) (Brasher, J., dissent­
ing) (“[A] natal woman’s phalloplasty  ‘involves removal of 
the  uterus,  ovaries,  and  vagina,  and  creation  of  a  ne­
ophallu[s] and scrotum with scrotal prostheses,’ which ‘is a
multistage  reconstructive  procedure’ ”),  vacated  and  reh’g
en banc granted, 110 F. 4th 1254 (CA11 2024).   For boys,
surgical  interventions  include  “removal  of  the  testicles 
alone to permanently lower testosterone levels,” as well as
an  “attempt  to  create  a  pseudo­vagina”  by  “surgically
open[ing]”  the boy’s penis,  removing “erectile  tissue,” and
then “clos[ing] and invert[ing the penis]  into a newly cre­
ated  cavity  in  order  to  simulate  a  vagina.”  2  App.  784. 
These surgical interventions are irreversible, entail signifi­
cant complications, and, in some cases, result in permanent 
infertility.  Id., at 782–786; see also ES Guidelines 3893. 

2 
The  ongoing  debate  over  the  efficacy  of  sex­transition 
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treatments for children confirms that medical and regula­
tory authorities are not of one mind about the treatments’ 
risks and benefits.  These conditions illustrate why States
may  rightly  be  skeptical  of  groups  or  advocates  claiming
that  expert  consensus  supports  their  position,  and  why
courts must  exercise  restraint  in  reviewing  state  legisla­
tures’ decisions in this area.  Accord, e.g., Beach Communi-
cations, 508 U. S., at 314. 
The  treatments  now  referred  to  as  “gender­affirming

care” were  “not  available  for minors until  just  before  the 
millennium.”    83 F. 4th,  at  467.   These  treatments  origi­
nated  with  Dutch  healthcare  workers  in  the  1990s,  who 
first “began using puberty blockers . . . to treat gender dys­
phoria  in minors.”  Ibid.  The  so­called  “Dutch  Protocol” 
“permitted  puberty  blockers  for  minors  during  the  early
stages of puberty, allowed hormone therapy at 16, and al­
lowed  genital  surgery  at  18.”  Ibid.  (internal  quotation
marks omitted). 
In  1998,  the  World  Professional  Association  for 

Transgender Health (WPATH)—which is regarded by some
as “the leading association of medical professionals treating 
transgender  individuals,”  Brief  for  United  States  3—re­
vised its treatment standards to “endorse the Dutch Proto­
col.”  83 F. 4th, at 467. Originally, WPATH’s guidelines per­
mitted puberty blockers at the onset of puberty, cross­sex
hormones for those 16 or older, and sex­change surgery only
for adults.  Ibid.  WPATH relaxed its recommendations in 
2012, and began permitting cross­sex hormones for children 
under the age of 16.  Ibid.  WPATH further relaxed its rec­
ommendations when it published the eighth (and current) 
version of  its standards of care  in 2022.   See E. Coleman 
et al., Standards of Care for the Health of Transgender and 
Gender Diverse People, Version 8, 23 Int’l J. Transgender 
Health  (2022)  (WPATH  2022  Guidelines  or  Guidelines).
These Guidelines endorse using puberty blockers and cross­
sex hormones at the onset of puberty and allowing children 
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to receive many surgical treatments previously reserved for 
adults.  See id., at S64–S66.  “On the whole, the standards 
of  care  for  minors  ‘have  become  less  restrictive  over  the 
course of time.’ ”  83 F. 4th, at 468. 
At the same time, the number of children identifying as

transgender has surged, and medical professionals have in­
creasingly  expressed  doubts  over  the  quality  of  evidence 
supporting the use of puberty blockers, cross­sex hormones, 
and surgery to treat them.  See ante, at 3.  Over the past 
several years, public health authorities  in different  coun­
tries have concluded  that  these sex­transition  treatments 
are experimental in practice, and that the evidence support­
ing their use is of “ ‘very low certainty,’ ” “ ‘insufficient,’ ” and
“ ‘inconclusive.’ ”  Ibid. “In countries like Sweden, Norway,
France, the Netherlands and Britain—long considered ex­
emplars  of  gender  progress—medical  professionals  have 
recognized that early research on medical interventions for 
childhood  gender  dysphoria  was  either  faulty  or  incom­
plete.”  P.  Paul,  Gender  Dysphoric  Kids  Deserve  Better
Care, N. Y. Times, Feb. 4,  2024, p. 9  (Paul 2024);  accord, 
Tenn. Code Ann. §68–33–101(e) (“The legislature finds that
health  authorities  in  Sweden,  Finland,  and  the  United 
Kingdom  . . .  have  found no  evidence  that  the  benefits  of 
these procedures outweigh the risks”); 1 App. 332–342 (de­
scribing countries’ skepticism over the use of puberty block­
ers and cross­sex hormones as treatments).5 

—————— 
5 JUSTICE  SOTOMAYOR  suggests  that  the  restrictions  on  gender­ 

dysphoria treatments imposed in Norway, Sweden, and England are in­
apposite  because  those  countries  still  permit  some  treatments  where 
“medically necessary,” whereas Tennessee’s SB1 does not.  Post, at 5, n. 4 
(dissenting opinion).  But, States might reasonably question whether any
of the banned treatments are “medically necessary,” as the supposed ex­
perts in the field have adopted an exceptionally broad understanding of 
that concept.  Consider the Guidelines’ chapter on “those who identify as 
eunuchs,” a group that includes “individuals . . . assigned male at birth” 
who “wish to eliminate masculine physical features, masculine genitals, 
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The Cass Review, published in April 2024, offers an in­
fluential example of the degree to which the debate over pe­
diatric sex­transition treatments remains unsettled.  See H. 
Cass, Independent Review of Gender Identity Services for 
Children  and Young People:  Final Report  (Cass Review). 
After witnessing a 40­fold increase in the number of refer­
rals to  its centralized clinic  for sex­transitioning services,
the United Kingdom’s National Health Service (NHS) com­
missioned this report to conduct a “thorough independent 
review  of  the  use  of  puberty  blockers  and  cross­sex  hor­
mones”  to  treat  children with  gender  dysphoria.    1  App. 
333–334.  The report concludes that “we have no good evi­
dence on the long­term outcomes of interventions to man­
age gender­related distress,” and highlights the lack of re­
liable evidence to support the use of puberty blockers and 
cross­sex hormones in treating transgender kids.  Cass Re­
view  13,  32–33  (observing  “insufficient/inconsistent  evi­
dence about the effects of puberty suppression,” and “ ‘a lack
of high­quality research assessing the outcomes of hormone
interventions in adolescents with gender dysphoria/incon­
gruence’ ”);  see also ante, at 23.  Among other  things,  the 
—————— 
or genital functioning.”  WPATH 2022 Guidelines S88.  During a deposi­
tion, an author of the Guidelines confirmed that “WPATH’s official posi­
tion” is that castration may be “medically necessary” even where a male
who identifies as a eunuch and seeks castration has “no recognized men­
tal health conditions” and where “no finding is made that he’s actually 
at high risk of self­castration.”  Boe v. Marshall, No. 2:22–cv–00184 (MD
Ala., Oct. 9, 2024), ECF Doc. 700–3, p. 52.  This expansive understanding
of medical necessity would seem to justify any medical intervention so
long as it might help individuals “better align their bodies with their gen­
der identity,” WPATH 2022 Guidelines S88, and presumably animates 
WPATH’s  conclusion  that  surgical  interventions  can  constitute  “medi­
cally necessary gender­affirming medical  treatment[s]  in adolescents,” 
id., at S66.  Given that the limits of “medical necessity” in this context 
are debatable, States might reasonably decline to provide exceptions for 
it—particularly where, as here,  they have reached the conclusion that 
specific procedures  for  children are  “experimental  in nature” and may 
carry unknown “harmful effects.”  Tenn. Code Ann. §68–33–101(b). 
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Cass Review determined that the “evidence [the research­
ers] found did not support th[e] conclusion” that “hormone
treatment  reduces  the  elevated  risk  of  death  by  suicide”
among children suffering from gender dysphoria.  Cass Re­
view 33; see also id., at 187 (“[T]he evidence does not ade­
quately support the claim that gender­affirming treatment 
reduces suicide risk”).
This shifting scientific landscape has forced governments

to  act  quickly  under  conditions  of  uncertainty.    In  the 
months following the Cass Review’s publication, for exam­
ple, NHS  imposed new restrictions on  the use of puberty
blockers  and  cross­sex  hormones  for  sex­transition  treat­
ments.  See ante, at 23.  And, just a week after oral argu­
ment in this case, the United Kingdom indefinitely banned 
new prescriptions of puberty blockers to treat children with
gender dysphoria, except  in clinical  trials.  See S. Castle, 
Ban on Puberty Blockers for U. K. Teens Is Settled, N. Y.
Times Int’l, Dec. 13, 2024, p. A11.  In areas with this much 
“medical  and  scientific  uncertainty,”  courts  must  afford 
States  “wide  discretion.”   Gonzales  v. Carhart,  550 U. S. 
124, 163 (2007). 

C 
Setting aside whether sex­transition treatments for chil­

dren  are  effective,  States  may  legitimately  question
whether they are ethical.  States have a legitimate interest
“in protecting the integrity and ethics of the medical profes­
sion.” Washington v. Glucksberg, 521 U. S. 702, 731 (1997).
And, as the United States has acknowledged, “the ‘general 
ethical principles’ governing pediatric care” require the pa­
tient’s informed consent.  Brief for United States 5.  Mount­
ing evidence gives States reason to question whether chil­
dren  are  capable  of  providing  informed  consent  to 
irreversible  sex­transition  treatments,  and  thus  whether 
these treatments can be ethically administered. 
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1 
States could reasonably conclude that the level of young 

children’s  cognitive  and  emotional  development  inhibits
their ability to consent to sex­transition treatments.  Con­
sistent with WPATH’s recommendation that puberty block­
ers be available from the onset of puberty, see WPATH 2022 
Guidelines S111, S256,  “[m]any physicians  in  the United 
States and elsewhere” now “prescrib[e] blockers to patients 
at the first stage of puberty—as early as age 8.”   Twohey 
2022, at A14. 
There is no dispute, however, that the “decision­making 

capacity”  of  adolescents  “is  developing,  but  not  yet  com­
plete.”  2 App. 895.  This Court has recognized as much in
other contexts, explaining that children’s “lack of maturity”
and “underdeveloped sense of responsibility” often lead to 
“impetuous and ill­considered actions and decisions.” Roper 
v. Simmons, 543 U. S. 551, 569 (2005) (internal quotation
marks  omitted).  It  is  therefore  unsurprising  that  “[t]he
risks associated with puberty blockers and  cross­sex hor­
mones are difficult for adolescents to comprehend and ap­
preciate,” as the “near certainty of infertility . . . is likely to 
not be appreciated until the age during which most individ­
uals consider having children.”  2 App. 894.
But, these are precisely the risks to which children who

receive these treatments are required to consent.  Consider 
the contents of a consent form obtained from a gender clinic
in Alabama.  After providing a  long list of potential risks
and side effects, many of which are discussed above, see su-
pra, at 7–10, the form requires both the child and parent to
initial  their  consent  to various statements.  Among these
are  acknowledgments  that  “the  side  effects  and  safety  of
these medicines are not completely known,”  that  the pro­
posed treatment “may affect my sex life in different ways
and future ability to cause a pregnancy,” and that the treat­
ments may  lead  to  permanent  infertility.  See Boe,  ECF 
Doc. 78–41, pp. 3–4, 10.  The capacity to knowingly consent 
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to these medical  interventions requires a level of compre­
hension about science, sex, and fertility that state legisla­
tures could determine a child is unlikely to possess.  See 2 
App.  893–895;  Tenn.  Code  Ann.  §68–33–101(h)  (finding 
that “minors lack the maturity to fully understand and ap­
preciate the life­altering consequences” of the treatments at
issue).6 

2 
The  voices  of  “detransitioners”—individuals  who  have 

undergone  sex­transition  treatments  but  no  longer  view
themselves as  transgender—provide States with an addi­
tional reason to question whether children are providing in­
formed  consent  to  the  medical  interventions  described 
above.  See, e.g., Brief for Larger Detransitioners Commu­
nity as Amici Curiae 24–28; Brief for Partners for Ethical 
Care et al. as Amici Curiae 17–38. 
A  recurring  theme  in  discussions  of  detransitioners  is 

that doctors have responded to the “skyrocketing” “number
of adolescents requesting [sex­transitioning] medical care” 
by “hastily dispensing medicine or recommending medical 
doctors prescribe  it.”  L. Edwards­Leeper & E. Anderson,
The Mental Health Establishment  Is Failing Trans Kids, 
Washington Post, Nov. 24, 2021, pp. B1–B2.  In many cases, 
evidence suggests that children “are being rushed toward” 
—————— 
6Parents also may have difficulty providing informed consent to their 

children’s sex­transition treatments.   Reports suggest  that,  in medical 
consultations, “[p]arents are routinely warned that to pursue any path 
outside of agreeing with a child’s self­declared gender identity is to put a
gender dysphoric youth at risk for suicide, which feels to many people 
like emotional blackmail.”  Paul 2024, at 8; see also Eknes-Tucker v. Gov-
ernor of Ala., 114 F. 4th 1241, 1268 (CA11 2024) (Lagoa, J., concurring
in denial of rehearing en banc) (acknowledging “testimony from nine par­
ents who said that doctors, therapists, and other practitioners pressured
them to start their children on cross­sex hormones and puberty blockers
or otherwise circumvented their wishes”).  States might reasonably ques­
tion whether, under such conditions, parents’ consent is valid and con­
sistent with ethical principles. 
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medical treatment “[w]ithout proper assessment,” and “the 
rising number of detransitioners that clinicians report see­
ing . . .  indicates that this approach can backfire.”   Id., at 
B2;  accord,  e.g.,  Eknes-Tucker v.  Governor of Ala.,  114 
F. 4th 1241, 1267 (CA11 2024) (opinion of Lagoa, J.) (“Ala­
bama presented evidence  from many detransitioners who
uniformly  testified  that  they were not  aware  of  the  long­
term impacts of the treatments they underwent”); Brief for
Respondents 12–13 (explaining that, before enacting SB1,
the Tennessee Legislature heard testimony “from a detran­
sitioner who explained that she was not ‘capable of making 
informed lifelong decisions’ as a teenager” but nevertheless 
received transition treatments).7 
States have an interest in ensuring that minor patients

have  the  time  and  capacity  to  fully  understand  the  irre­
versible treatments they may undergo.   Cf. Gonzales, 550 
U. S.,  at  159  (identifying  State’s  “legitimate  concern”  re­
garding  “lack  of  information”  provided  by  abortionists). 
And,  despite  the  supposed  expert  consensus  that  young 

—————— 
7The United  States  has  asserted  that  “all  of  the  available  evidence 

shows that” detransitioners constitute “a very small number” of individ­
uals receiving sex­transition treatments.  Tr. of Oral Arg. 49.  But, “those 
who abandon a transition are likely to stop talking to their doctors, and 
so disappear from the figures.”   Trans Substantiation, The Economist, 
Apr. 8, 2023, p. 18; see also 2 App. 653 (“A significant majority (76%) [of 
detransitioners in one study] did not inform their clinicians of their de­
transition”).  Thus, “[t]he number of people who detransition or discon­
tinue gender treatments is not precisely known.”  A. Ghorayshi, Youth 
Gender Clinic Lands  in a Political Storm, N. Y. Times, Aug. 26, 2023, 
p. A12.  And, because “[i]t is quite possible that low reported rates of de­
transition and regret” among earlier groups of patients “will no longer
apply” to the increasingly large number of children seeking these treat­
ments, “there is reason to believe that that the numbers of detransition­
ers  may  increase.”    M.  Irwig,  Detransition  Among  Transgender  and 
Gender­Diverse People—An Increasing and Increasingly Complex Phe­
nomenon,  107  J.  Clinical  Endocrinology  &  Metabolism  e4261,  e4262 
(2022). 
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children  can  consent  to  irreversible  sex­transition  treat­
ments, States have good reasons to disagree; as “any parent
knows,”  children’s  comprehension  is  limited,  Roper,  543 
U. S.,  at  569,  and  the growing number  of  detransitioners 
illustrates the risks of assuming otherwise. 

D 
Recent revelations suggest that WPATH, long considered 

a standard bearer  in treating pediatric gender dysphoria,
see Brief for United States 3, bases its guidance on insuffi­
cient evidence and allows politics to  influence  its medical
conclusions.  Beyond the lack of consensus over the efficacy 
and ethics of pediatric sex­transition treatments, these de­
velopments provide States even stronger bases for treating
supposed authorities in this area with skepticism. 
WPATH itself recognizes that evidence supporting the ef­

ficacy of puberty blockers, cross­sex hormones, and surgical
intervention  for  treating  gender  dysphoria  in  children  is 
lacking.  In  its most  recent  Guidelines,  for  example,  the 
group  notes  that  “[a]  key  challenge  in  adolescent 
transgender care  is  the quality of evidence evaluating the
effectiveness of medically necessary gender­affirming med­
ical and surgical treatments . . . over time.”  WPATH 2022 
Guidelines S45–S46 (emphasis added).  A contributor to the 
Guidelines  underscored  this  challenge,  explaining  that, 
“ ‘[o]ur  concerns,  echoed  by  the  social  justice  lawyers  we 
spoke with, is that evidence­based review reveals little or
no evidence and puts us in an untenable position in terms
of affecting policy or winning lawsuits.’ ”  Eknes-Tucker, 114 
F. 4th, at 1261 (opinion of Lagoa, J.).
Nevertheless,  WPATH  publicly  represents  that 

“[g]ender­affirming  interventions are based on decades of
clinical experience and research,” and are “safe and effec­
tive” treatments.  Guidelines S18.  WPATH appears to rest 
this  conclusion  on  self­referencing  consensus  rather  than 
evidence­based  research,  which  may  help  explain  the 
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group’s confidence in the face of concededly inadequate evi­
dence.  See  Cass  Review  130.  In  its  analysis  of  several 
“guidelines” for transgender medicine—including not only 
the WPATH 2022 Guidelines, but also  those  from groups 
like  the  Endocrine  Society—the  Cass  Review  notes  that 
“most  of  the  guidelines  described  insufficient  evidence
about the risks and benefits of medical treatment in adoles­
cents,” but nevertheless “went on to cite this same evidence 
to recommend medical treatments,” or to base their recom­
mendations  on  “other  guidelines”  prescribing  the  same 
course  of  action.  Ibid.  (emphasis  added).  This approach
was particularly  pronounced  in  the WPATH 2022 Guide­
lines, which “cited many of the other national and regional 
guidelines to support some of its recommendations, despite 
these  guidelines  having  been  considerably  influenced  by 
WPATH  7,”  the  prior  version  of  WPATH’s  Standards  of 
Care.  Cass Review 130. 
States would also have good reason to question whether 

WPATH has a basis for believing that children can provide
informed  consent  to  sex­transition  treatments.  “[I]n  a
leaked recording of a WPATH Panel,” for example, an en­
docrinologist  acknowledged  the  difficulty  of  explaining
cross­sex hormones and puberty blockers to children, not­
ing that “ ‘the thing you have to remember about kids is that 
we’re often explaining these sorts of things to people who 
haven’t  even  had  biology  in  high  school  yet.’ ”    Eknes-
Tucker,  114  F. 4th,  at  1268–1269  (opinion  of  Lagoa,  J.).
“ ‘[I]t’s  always  a  good  theory  that  you  talk  about  fertility 
preservation with a 14 year old,’ ” the endocrinologist con­
tinued, “ ‘but I know I’m talking to a blank wall.’ ”   Id., at 
1269.  Analogizing  a  teenage  patient’s  comprehension  to 
that of a blank wall should raise serious concerns regarding 
the  patient’s  ability  to  provide  informed  consent.  Given 
WPATH’s recognition that “[c]onsent requires the cognitive 
capacity  to  understand  the  risks  and  benefits  of  a  treat­
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ment,” Guidelines S38, States thus might reasonably ques­
tion whether WPATH could be  “genuine  in  its  claim that 
these  treatments are safe, effective, and well understood, 
particularly for minors,” Eknes-Tucker, 114 F. 4th, at 1268 
(opinion of Lagoa, J.). 
Other “recent revelations” might reinforce the conclusion 

that  “WPATH’s  lodestar  is  ideology,  not  science.”    Id.,  at 
1261.  For example, newly released documents suggest that
WPATH tailored  its Standards of Care  in part to achieve
legal and political objectives.  In one instance, the chair of 
WPATH’s guidelines committee testified that it was “ethi­
cally justifiable” for the authors of the WPATH 2022 Guide­
lines  to  “advocate  for  language  changes  [in  these  Guide­
lines] to strengthen [their] position in court.”  Boe, ECF Doc. 
700–3, p. 42.  One of the Guidelines’ contributors was more 
direct: “My hope with these [Guidelines] is that they land
in such a way as to have serious effect in . . . law and policy 
settings.”  ECF Doc. 700–13, p. 25; see also Brief for State
of Alabama as Amicus Curiae 11–15 (Alabama Brief ) (de­
scribing similar  statements  from other WPATH contribu­
tors).
Worse,  recent  reporting  has  exposed  that  WPATH 

changed its medical guidance to accommodate external po­
litical pressure.  See Brief for Respondents 9–11; Alabama 
Brief 15–23.  Unsealed documents reveal that a senior offi­
cial in the Biden administration “pressed [WPATH] to re­
move age limits for adolescent surgeries from guidelines for 
care  of  transgender minors”  on  the  theory  that  “ ‘specific
listings of ages, under 18, will result in devastating legisla­
tion for trans care.”  A. Ghorayshi, Biden Officials Pushed
To  Remove  Age  Limits  for  Trans  Surgery,  N. Y.  Times, 
June  27,  2024,  p. A17.    Despite  some  internal  disagree­
ment, WPATH acceded and “removed the age minimums in 



   
   

 
 

 

 

 

 

 
 

 
 

 

 
 

 

     
   

 

 
 
 

22  UNITED STATES v. SKRMETTI 

THOMAS, J., concurring 

its eighth edition of the standards of care.”  Ibid.; see Ala­
bama Brief 17–20.8 
Over  a  decade  ago,  one  of  WPATH’s  contributors  ex­

plained that “ ‘WPATH aspires to be both a scientific organ­
ization and an advocacy group for the transgendered,’ ” and 
admitted that WPATH’s Standards of Care “ ‘is not a politi­
cally neutral document.’ ”  Kosilek v. Spencer, 774 F. 3d 63, 
78 (CA1 2014).  WPATH’s apparent willingness to let polit­
ical  interests  influence  its medical  conclusions highlights
this reality.  States are never required to substitute expert
opinion  for  their  legislative  judgment,  and, when  the  ex­
perts  appear  to  have  compromised  their  credibility,  it 
makes good sense to chart a different course.9 

*  *  * 
This  case  carries a  simple  lesson:  In politically  conten­

tious  debates  over  matters  shrouded  in  scientific  uncer­
tainty, courts should not assume that self­described experts 
are correct. 
Deference to legislatures, not experts, is particularly crit­

ical here.  Many prominent medical professionals have de­
clared a consensus around the efficacy of treating children’s 
gender  dysphoria  with  puberty  blockers,  cross­sex  hor­

—————— 
8After its influence became public, the Government backtracked and 

announced  that  it  “opposed  gender­affirming  surgery  for minors.”    R. 
Rabin,  T.  Rosenbluth,  &  N.  Weiland,  Biden  Opposes  Surgery  for 
Transgender Minors, N. Y. Times, June 30, 2024, p. 22. 
9WPATH’s deference to political pressure is not the only high­profile

example  of  ideology  influencing medical  conclusions  in  this area.   Re­
cently, “[a]n influential doctor and advocate of adolescent gender treat­
ments”  declined  to  publish  “a  long­awaited  study  of  puberty­blocking
drugs” that suggested her initial hypothesis about the drugs’ efficacy had 
not “borne out.”  A. Ghorayshi, Doctor, Fearing Outrage, Slows a Gender 
Study, N. Y. Times, Oct. 24, 2024, pp. A1, A23.  The doctor explained that
she feared “the findings might fuel the kind of political attacks that have
led to bans of the youth gender treatments in more than 20 states, one of
which will soon be considered by the Supreme Court.”  Id., at A23. 
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mones,  and  surgical  interventions,  despite mounting  evi­
dence to the contrary.  They have dismissed grave problems
undercutting the assumption that young children can con­
sent  to  irreversible  treatments  that may deprive  them of 
their  ability  to  eventually  produce  children  of  their  own. 
They have built their medical determinations on concededly
weak  evidence.    And,  they  have  surreptitiously  compro­
mised  their medical  recommendations  to achieve political
ends. 
The Court today reserves “to the people, their elected rep­

resentatives, and the democratic process” the power to de­
cide how best to address an area of medical uncertainty and 
extraordinary importance.  Ante, at 24.  That sovereign pre­
rogative  does  not  bow  to  “major  medical  organizations.” 
Post, at 5, n. 5 (opinion of SOTOMAYOR, J.).  “[E]xperts and
elites have been wrong before—and they may prove to be
wrong again.”  Students for Fair Admissions, Inc., 600 U. S., 
at 268 (THOMAS, J., concurring). 
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SUPREME COURT OF THE UNITED STATES 

No. 23–477 

UNITED STATES, PETITIONER v. JONATHAN 
SKRMETTI, ATTORNEY GENERAL AND 
REPORTER FOR TENNESSEE, ET AL. 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE SIXTH CIRCUIT 

[June 18, 2025] 

JUSTICE  BARRETT,  with  whom  JUSTICE  THOMAS  joins, 
concurring. 
Because the Court concludes that Tennessee’s Senate Bill 

1 does not classify on the basis of transgender status, it does 
not resolve whether transgender status constitutes a sus­
pect class.  Ante, at 16–18; see Geduldig v. Aiello, 417 U. S. 
484, 496 (1974).  I write separately to explain why, in my 
view, it does not. 

I 
As a “practical necessity,” “most legislation classifies for 

one purpose or another.”   Romer v. Evans, 517 U. S. 620, 
631 (1996).  Laws distribute benefits that advantage partic­
ular groups (like in­state tuition for residents), draw lines
that  might  seem  arbitrary  (like  income  thresholds  for 
means­tested benefits), and set rules for specific categories 
of people (like a particular profession or age group).  Such 
classifications do not usually render a law unconstitutional. 
Instead, as a general matter, laws are presumed to be con­
stitutionally  valid,  and  a  legislative  classification will  be
upheld “so long as it bears a rational relation to some legit­
imate end.”  Ibid. 
There are  only a  few exceptions  to  this  rule:  classifica­

tions based on race, sex, and alienage.   Racial and ethnic 
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classifications receive strict scrutiny; to survive a constitu­
tional challenge, they must be “ ‘narrowly tailored’ ” to serve
“ ‘compelling  governmental  interests.’ ”   Students for Fair 
Admissions, Inc. v. President and Fellows of Harvard Col-
lege,  600  U. S.  181,  206–207  (2023);  see  also Regents of 
Univ. of Cal. v. Bakke, 438 U. S. 265, 292 (1978) (opinion of 
Powell, J.) (observing that the Equal Protection Clause ap­
plies  “to all ethnic groups seeking protection  from official 
discrimination”).  Classifications based on alienage are sub­
ject  to  similarly  close  scrutiny.1  Nyquist  v. Mauclet,  432 
U. S. 1, 7 (1977).  And laws distinguishing between men and
women receive intermediate scrutiny; to survive a constitu­
tional challenge, they must be “ ‘ “substantially related” ’ ” to 
achieving  an  “ ‘ “important  governmental  objectiv[e].” ’ ” 
United States v. Virginia, 518 U. S. 515, 533 (1996). 
Beyond these categories, the set has remained virtually 

closed.  Indeed, this Court “has not recognized any new con­
stitutionally protected classes in over four decades, and in­
stead has repeatedly declined to do so.”  Ondo v. Cleveland, 
795 F. 3d 597, 609 (CA6 2015).  So in urging us to recognize 
transgender status as a suspect classification, the plaintiffs 
face a high bar.2 

—————— 
1Alienage is a unique category.  Because of Congress’s broad authority 

over immigration, we have treated it as a suspect class only vis­à­vis the 
States.  See, e.g., Takahashi v. Fish and Game Comm’n, 334 U. S. 410, 
418–419 (1948).  For the same reason, we have grounded our scrutiny of 
state laws as much in the Supremacy Clause as in the Equal Protection 
Clause.  See, e.g., Toll v. Moreno, 458 U. S. 1, 9–10 (1982) (holding that
a state policy precluding certain aliens from acquiring in­state status for
the purpose of university tuition violated the Supremacy Clause and de­
clining to consider equal protection arguments); Takahashi, 334 U. S., at 
419 (“State laws which impose discriminatory burdens upon the entrance
or residence of aliens lawfully within the United States conflict with [the] 
constitutionally derived federal power to regulate immigration, and have
accordingly  been held  invalid”).    See  also Graham  v. Richardson,  403 
U. S. 365, 376–380 (1971). 
2Because the plaintiffs contend that intermediate scrutiny rather than 
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To  determine  whether  a  group  constitutes  a  “suspect 
class” akin to the canonical examples of race and sex, we 
apply a test derived from the famous footnote 4 in United 
States v. Carolene Products Co.  See 304 U. S. 144, 152–153, 
n. 4 (1938) (suggesting that “prejudice against discrete and 
insular minorities may be a special condition, which tends 
seriously to curtail the operation of those political processes 
ordinarily to be relied upon to protect minorities, and which 
may call for a correspondingly more searching judicial in­
quiry”).  We  consider  whether  members  of  the  group  in 
question  “exhibit  obvious,  immutable  or  distinguishing 
characteristics  that  define  them  as  a  discrete  group,” 
whether the group has, “[a]s a historical matter,  . . . been 
subjected to discrimination,” and whether  the group  is  “a 
minority  or  politically  powerless.”  Lyng  v. Castillo,  477 
U. S. 635, 638 (1986).  The test is strict, as evidenced by the 
failure of even vulnerable groups to satisfy it: We have held 
that the mentally disabled, the elderly, and the poor are not 
suspect  classes.   See Cleburne  v. Cleburne Living Center, 
Inc., 473 U. S. 432, 442 (1985) (mental disability); Massa-
chusetts Bd. of Retirement v. Murgia, 427 U. S. 307, 313– 
314  (1976)  (per curiam)  (age);  San Antonio Independent 
School Dist. v. Rodriguez, 411 U. S. 1, 28 (1973) (poverty). 
In fact, as far as I can tell, we have never embraced a new 
suspect  class  under  this  test.  Our  restraint  reflects  the 

—————— 
strict scrutiny is the correct standard, they refer to transgender status 
as a “quasi­suspect” class.  E.g., Brief for Respondents in Support of Pe­
titioner 37; see Cleburne v. Cleburne Living Center, Inc., 473 U. S. 432, 
437–438 (1985) (using the phrase “quasi­suspect classification” to refer 
to classifications that trigger “intermediate­level scrutiny”).  As any form
of heightened review departs from the presumption that legislative clas­
sifications  are  constitutional,  I  follow  the  Sixth  Circuit  in  using  the
phrase “suspect class” or “suspect classification” to refer generically to
all classifications that trigger more than rational­basis review.  See L. W. 
v. Skrmetti, 83 F. 4th 460, 486 (2023). 
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principle that “[w]hen social or economic legislation is at is­
sue, the Equal Protection Clause allows the States wide lat­
itude,  and  the Constitution  presumes  that  even  improvi­
dent decisions will eventually be rectified by the democratic 
processes.”  Cleburne, 473 U. S., at 440 (citation omitted). 

II 
The Sixth Circuit held  that  transgender  individuals do

not constitute a suspect class, and it was right to do so.3  To 
begin, transgender status is not marked by the same sort of 
“ ‘obvious, immutable, or distinguishing characteristics’ ” as 
race  or  sex.  L. W. v. Skrmetti,  83 F. 4th  460,  487  (2023) 
(quoting Bowen v. Gilliard, 483 U. S. 587, 602 (1987)); see 
Lyng, 477 U. S., at 638.  In particular, it is not defined by a
trait  that  is  “ ‘definitively ascertainable at  the moment of 
birth.’ ”  83 F. 4th, at 487 (quoting Ondo, 795 F. 3d, at 609).
The plaintiffs here, for instance, began to experience gender 
dysphoria at varying ages—some from a young age, others 
not until the onset of puberty.  See Brief for Respondents in
Support  of  Petitioner  8–12.  Meanwhile,  the  plaintiffs
acknowledge that some transgender individuals “detransi­
tion”  later  in  life—in  other words,  they  begin  to  identify
again with the gender that corresponds to their biological 
sex.  See Tr. of Oral Arg. 49, 108.  Accordingly, transgender
status does not turn on an “immutable . . . characteristi[c].” 
Lyng, 477 U. S., at 638. 
Nor is the transgender population a “discrete group,” as

our cases require.  Ibid.  Instead, like classes we have de­
clined to recognize as suspect, the category of transgender
individuals is “large, diverse, and amorphous.”  Rodriguez, 
411 U. S.,  at  28.    The World Professional Association  for 
Transgender Health states that the term “ ‘transgender’ can 
—————— 
3 JUSTICE ALITO would likewise hold that transgender persons do not 

qualify as a suspect or quasi­suspect class.  See post, at 10 (opinion con­
curring in part and concurring in judgment).  Though his analysis differs 
in emphasis, see ibid., n. 6, I understand it to be consistent with mine. 
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describe  ‘a  huge  variety  of  gender  identities  and  expres­
sions.’ ”  83 F. 4th, at 487 (quoting Standards of Care for the 
Health of Transgender and Gender Diverse People S15 (8th
ed. 2022)).  The American Psychological Association simi­
larly uses the phrase “ ‘transgender youth’ ” as an “umbrella 
term”  “to describe  . . .  varied groups” with  “many diverse 
gender experiences.”  Brief for American Psychological As­
sociation et al. as Amici Curiae 6, n. 7.   Underscoring the 
point,  plaintiffs’  counsel  acknowledged  at  oral  argument 
that “there are people who fall within a transgender iden­
tity who may not fit into a binary identity.”  Tr. of Oral Arg. 
100.  The boundaries of the group, in other words, are not 
defined  by  an  easily  ascertainable  characteristic  that  is
fixed and consistent across the group.
Finally, holding that transgender people constitute a sus­

pect class would require courts to oversee all manner of pol­
icy  choices  normally  committed  to  legislative  discretion.
The parties agree that the States have a legitimate interest 
in regulating health care.  They also agree that transgender
status implicates physical and mental health—indeed, this 
case is about the medical treatment of children with gender
dysphoria, which is “clinically significant distress resulting 
from the incongruence between . . . gender identity and . . . 
sex assigned at birth,” and which “can result in severe anx­
iety, depression, self­harm, and even suicide.”  Brief for Re­
spondents  in  Support  of  Petitioner  4–5.    The  question  of
how to regulate a medical condition such as gender dyspho­
ria involves a host of policy judgments that legislatures, not 
courts, are best equipped to make.  See Cleburne, 473 U. S., 
at 441–442 (declining to recognize a suspect class when the 
“distinguishing  characteristics”  of  the  proposed  class  are
“relevant to interests the State has the authority to imple­
ment”).
Consider just a few: What are the relevant risks and ben­

efits  to  children  of  puberty  blockers  and  hormone  treat­
ments?  What is the age at which these treatments become 
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appropriate?  15?  16?  18?  What about surgeries?  Expert
disagreements highlight the difficulty of such choices.  As 
the Court  recounts, England, Finland, Norway, and Swe­
den have raised concerns about using puberty blockers or 
hormone  treatments  on  juveniles  with  gender  dysphoria
and have limited such treatments, in some cases by allow­
ing  them to go  forward only  in a research setting.   See 1 
App. 332–342, 409–411; 2 id., at 726–727; ante, at 3–4.  By
contrast, the guidelines promulgated by the Endocrine So­
ciety,  upon which  the  plaintiffs  rely,  broadly  recommend 
treatment for adolescents with sustained gender dysphoria 
and the capacity to give informed consent.  App. to Pet. for
Cert. 256a–259a. As we have emphasized before, “state and 
federal  legislatures  [have] wide discretion to pass  legisla­
tion  in areas where there  is medical and scientific uncer­
tainty.” Gonzales v. Carhart, 550 U. S. 124, 163 (2007).  The 
prospect of courts second­guessing legislative choices in this
area should set off alarm bells.  Cf. Lochner v. New York, 
198 U. S. 45, 72 (1905) (Harlan, J., dissenting) (“What the 
precise facts are it may be difficult to say.  It is enough for 
. . .  this  court  to know  . . .  that  the question  is  one about 
which there is room for debate and for an honest difference 
of opinion”).
Beyond the treatment of gender dysphoria, transgender 

status implicates several other areas of legitimate regula­
tory policy—ranging from access to restrooms to eligibility
for boys’ and girls’ sports teams.  If laws that classify based 
on transgender status necessarily trigger heightened scru­
tiny,  then  the courts will  inevitably be  in  the business of 
“closely  scrutiniz[ing]  legislative  choices”  in  all  these  do­
mains.  Cleburne, 473 U. S., at 441–442.  To be sure, an in­
dividual law “ ‘inexplicable by anything but animus’ ” is un­
constitutional. Trump v. Hawaii, 585 U. S. 667, 706 (2018).
But legislatures have many valid reasons to make policy in 
these areas, and so long as a statute is a rational means of
pursuing a legitimate end, the Equal Protection Clause is 
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satisfied. 
III 

The conclusion that transgender individuals do not share
the “obvious, immutable, or distinguishing characteristics”
of  “a  discrete  group”  is  enough  to  demonstrate  that 
transgender status does not define a suspect class.  Lyng, 
477 U. S., at 638.  But the second factor—whether the group
has, “[a]s a historical matter, . . . been subjected to discrim­
ination,” ibid.—also poses a problem for the plaintiffs’ ar­
gument.
In addressing this factor, the plaintiffs assume that a his­

tory  of  private  discrimination may  satisfy  this  condition. 
For instance, the plaintiffs argue that “it is undeniable that 
transgender individuals, as a class, have ‘historically been 
subject  to  discrimination  including  in  education,  employ­
ment, housing, and access to healthcare.’ ”  Brief for United 
States 29; Brief for Respondents in Support of Petitioner 37
(adopting the arguments made by the United States).4  The 
Solicitor General confirmed at oral argument that this ar­
gument did not turn on “discrimination . . . reflected in the 
laws.”  Tr. of Oral Arg. 60.  The District Court also assumed 
that a history of private discrimination could suffice to es­
tablish that a group comprises a suspect class.  See L. W. v. 
Skrmetti, 679 F. Supp. 3d 668, 690 (MD Tenn. 2023). 
This assumption is mistaken.  For purposes of the Four­

teenth Amendment,  the  relevant question  is whether  the
group has been subject to a longstanding pattern of discrim­
ination  in the law.  In  other words,  we  ask whether  the 
group has suffered a history of de jure discrimination. 
Existing suspect classes had such a history.  Most obvi­

ously,  “[t]he  clear  and  central  purpose  of  the  Fourteenth 
—————— 
4As the Court explains,  the Department of Justice has reconsidered 

the Government’s position  in this case  following the change  in admin­
istration.  Ante, at 8, n. 1.  The private plaintiffs, however, have main­
tained the same position throughout. 
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Amendment was to eliminate all official state sources of in­
vidious racial discrimination in the States.”  Loving v. Vir-
ginia, 388 U. S. 1, 10 (1967).  We have made that point “re­
peatedly.”  Students for Fair Admissions, Inc., 600 U. S., at 
206 (gathering cases).  In recognizing sex as a suspect class,
we  similarly  emphasized  that  women  faced more  than  a 
century’s worth  of  discrimination  in  the  law:  “[N]ot until
1920 did women gain a constitutional right to the franchise.
And for a half century thereafter, it remained the prevailing 
doctrine  that  government,  both  federal  and  state,  could
withhold from women opportunities accorded men so long
as any ‘basis in reason’ could be conceived for the discrimi­
nation.”  Virginia, 518 U. S., at 531 (citation omitted); see 
also Frontiero v. Richardson, 411 U. S. 677, 684–685 (1973) 
(plurality opinion) (“As a result of notions such as these, our 
statute  books  gradually  became  laden with  gross,  stereo­
typed distinctions between the sexes”).  And in protecting
alienage, we underscored the many state laws that discrim­
inated on that ground, typically by targeting individuals of 
a particular national origin.   See, e.g., Takahashi  v. Fish 
and Game Comm’n, 334 U. S. 410, 427 (1948) (Murphy, J.,
concurring) (discussing a state law “directed in spirit and in
effect solely against aliens of Japanese birth”); Yick Wo v. 
Hopkins,  118 U. S.  356,  373–374  (1886)  (identifying  ordi­
nances that discriminated against Chinese nationals).  In­
deed, Congress criminalized discrimination on the basis of
alienage by state actors in 1870, “in response to California 
legislation  restricting  the  rights  of  Chinese  immigrants.” 
Rajaram v. Meta Platforms, Inc.,  105 F. 4th  1179,  1183– 
1184 (CA9 2024); see 16 Stat. 144 (codified, as amended, 18 
U. S. C. §242).
The distinction between de jure discrimination and pri­

vate  animus  is  consistent  with  the  Fourteenth  Amend­
ment’s  text and purpose.   Most  fundamentally,  the Four­
teenth  Amendment  constrains  state  action,  not  private 
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conduct.  See National Collegiate Athletic Assn.  v.  Tar-
kanian, 488 U. S. 179, 191 (1988).  And state actors are en­
titled to a presumption that their actions turn on constitu­
tionally legitimate motivations rather than impermissible
animus.  Schilb  v. Kuebel,  404 U. S. 357, 364  (1971).   Of 
course, this presumption can be defeated, and a widespread 
history of state action that reflects animus or stereotyping 
gives  courts  good  reason  to  be  suspicious  of  the  govern­
ment’s motives.  But because we presume that state actors
abide  by  the Constitution,  the  fact  of  private  discrimina­
tion—which  is not  itself unconstitutional, even  if morally
blameworthy—does not  provide  a  basis  for  inferring  that 
state actors are also likely to discriminate and thereby vio­
late the Constitution. 
This focus on de jure discrimination is not only theoreti­

cally sound—it is also judicially manageable.  Courts are ill 
suited to conduct an open­ended inquiry into whether the
volume of private discrimination exceeds some indetermi­
nate threshold.  By contrast, they are well equipped to an­
alyze whether there is a history of legislation that has dis­
criminated against the group in question.
Focusing  the  inquiry on de jure state action would also 

clarify the test for political powerlessness, which is another 
factor we have used to determine whether a classification is 
suspect.  Carolene Products, the source of the “discrete and 
insular minority” test, equates political powerlessness with
laws burdening those who lacked a vote.  See 304 U. S., at 
152–153, n. 4 (citing McCulloch v. Maryland, 4 Wheat. 316, 
428  (1819)  (a  State  regulating  the  Federal Government); 
South Carolina Highway Dept. v. Barnwell Brothers, Inc., 
303 U. S. 177, 184, n. 2  (1938)  (a State  regulating out­of­
state corporations)).  This kind of “political powerlessness,” 
which leaves the affected persons altogether unable to pro­
tect themselves in the political process, tracks the experi­
ence of the existing suspect classes. 
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We have said little, however, about what “political pow­
erlessness” means for our recognition of new suspect clas­
ses.  See Lyng, 477 U. S., at 638 (stating without elabora­
tion  that  close  relatives  are  not  “politically  powerless”); 
Murgia, 427 U. S., at 313 (same for the elderly).  And in the 
absence  of  clear  guidance  from  us,  lower  courts  have  re­
sorted to considering evidence like whether the group has 
drawn  the  support  of  powerful  interest  groups,  achieved 
equal  representation  in government,  or  obtained affirma­
tive statutory protection from discrimination in the private 
sector.  See,  e.g.,  83  F. 4th,  at  487  (evaluating  whether 
transgender litigants are supported by “major medical or­
ganizations” and “large law firms”); 679 F. Supp. 3d, at 691 
(suggesting that the analysis turns on whether the group 
has “achiev[ed] relatively equal representation in political 
bodies”); Grimm v. Gloucester Cty. School Bd.,  972  F. 3d 
586,  613  (CA4 2020)  (concluding  that  transgender people 
are  politically  powerless  because  of  a  “dearth  of  openly 
transgender persons serving  in  the executive and  legisla­
tive branches” or in the judiciary).  These markers reflect 
sociological  intuitions  about  a  group’s  relative  political 
power; they do not constitute an objective, legally grounded 
standard  that  courts  can  apply  consistently.   A  legacy  of 
de jure discrimination, by contrast, more precisely (and ob­
jectively) captures the interests that lie at the heart of the 
Equal Protection Clause. 
Because  the  litigants assumed  that  evidence  of  private

discrimination  could  suffice  for  the  suspect­class  inquiry,
they did not thoroughly discuss whether transgender indi­
viduals have suffered a history of de jure discrimination as 
a class.  And because the group of transgender individuals 
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is an insufficiently discrete and insular minority, the ques­
tion is largely academic.5  In future cases, however, I would 
not  recognize a new suspect  class absent a demonstrated 
history of de jure discrimination. 

*  *  * 
The  Equal  Protection  Clause  does  not  demand  height­

ened  judicial  scrutiny  of  laws  that  classify  based  on
transgender status.  Rational­basis  review applies, which
means that courts must give legislatures flexibility to make 
policy in this area. 

—————— 
5The evidence that is before this Court is sparse but suggestive of rel­

atively little de jure discrimination.  When asked at oral argument, the 
Solicitor General acknowledged  that  “historical discrimination against 
transgender people may not have been reflected in the laws.”  Tr. of Oral 
Arg. 60.  Counsel for the private plaintiffs, however, suggested that bans
on military service for transgender individuals and on cross­dressing 
might qualify as de jure discrimination.  See id., at 110; see also post, at 
25–26 (SOTOMAYOR, J., dissenting).  Because the issue was unbriefed, I 
take no position on whether  there  is a  longstanding history of de jure
discrimination with respect to the relevant characteristic of transgender 
status. 
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APPEALS FOR THE SIXTH CIRCUIT 

[June 18, 2025] 

JUSTICE ALITO, concurring in part and concurring in the
judgment. 
I concur in the judgment and join Parts I and II–B of the 

opinion of the Court.  I agree with much of the discussion in
Part  II–A–1,  which  holds  that  Tennessee’s  Senate  Bill  1 
(SB1) does not classify on the basis of “sex,” but I set out my
own analysis of this issue in Part I of this opinion.  I do not 
join  Part  II–A–2  of  the  opinion  of  the  Court,  which  con-
cludes  that  SB1  does  not  classify  on  the  basis  of 
“transgender status.”  There is a strong argument that SB1
does  classify on  that ground, but  I  find  it unnecessary  to 
decide that question.  I would assume for the sake of argu-
ment that the law classifies based on transgender status,
but  I would nevertheless  sustain  the  law because  such a 
classification does not warrant heightened scrutiny.  I also 
do not join Part II–A–3 of the Court’s opinion because I do
not believe that the reasoning employed in Bostock v. Clay-
ton County, 590 U. S. 644 (2020), is applicable when deter-
mining whether a law classifies based on sex for Equal Pro-
tection Clause purposes. 
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To begin, I agree with the Court that SB1 does not clas-
sify on the basis of “sex” within the meaning of our equal 
protection  precedents.  What  those  cases  have  always
meant by “sex” is the status of having the genes of a male 
or female.  That was the common understanding of the term
in 1971 when the Court, in Reed v. Reed, 404 U. S. 71, 74, 
first held that a law that discriminated against women vio-
lated the Equal Protection Clause.  See, e.g., Random House 
Dictionary of the English Language 1307 (1966) (defining 
“sex” as  “the  fact  or  character  of being either male  or  fe-
male”); Webster’s Third New International Dictionary 2081 
(1966) (defining “sex” as “one of the two divisions of . . . hu-
man beings respectively designated male or female”).  And 
all  the Court’s  subsequent  cases  in  this  line have  shared 
that understanding.
In Frontiero v. Richardson, 411 U. S. 677 (1973), which

was handed down in the next Term after Reed, a plurality
referred  to  “sex”  as  “an  immutable  characteristic  deter-
mined solely by  the accident of birth.”  411 U. S., at 686. 
Twenty-five years later, Justice Ginsburg’s landmark opin-
ion for the Court in United States v. Virginia, 518 U. S. 515 
(1996) (VMI), exhibited the same understanding.  The opin-
ion observed that the “[p]hysical differences between men
and women . . . are enduring” and that the “ ‘[i]nherent dif-
ferences’ between men and women” are “cause for celebra-
tion.”  Id., at 533. 
While the earliest cases in this line referred solely to dis-

crimination on the basis of “sex,” see, e.g., Reed, 404 U. S., 
at 75–77; Frontiero, 411 U. S., at 682–688 (plurality opin-
ion), later equal protection cases referred to classifications 
based on “gender,” see Craig v. Boren, 429 U. S. 190, 192 
(1976).  But it is clear that these cases used “gender” as a 
synonym  for  “sex.”  See, e.g.,  id.,  at 199  (using  “sex” and 
“gender” interchangeably).  In employing the term “gender” 
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in this way, our opinions tracked a change in usage in ordi-
nary speech.  As  the Oxford English Dictionary explains, 
“as sex came increasingly to mean sexual intercourse . . . , 
gender began to replace it . . . as the usual word for the bio-
logical grouping of males and females.”  Oxford English Dic-
tionary  (3d  ed.,  June  2011),  https://doi.org/10.1093/
OED/8610510183.  Thus, our use of the term “gender” had 
no substantive significance.   None of our equal protection 
decisions has used “gender” in the sense in which it is now 
sometimes used, i.e., to denote “a group of people in a soci-
ety  who  share  particular  qualities  or  ways  of  behaving
which  that  society associates with being male,  female,  or 
another identity.”1 
For these reasons a party claiming that a law violates the

Equal Protection Clause because it classifies on the basis of 
sex cannot prevail simply by showing that the law draws a
distinction on the basis of “gender identity.”  See, e.g., Mer-
riam-Webster’s Collegiate Dictionary  520  (11th  ed.  2020) 
(defining “gender identity”).  Rather, such a plaintiff must 
show  that  the  challenged  law  differentiates  between  the 
two biological sexes: male and female. 

B 
1 

What, then, does it mean for a law to “classify” based on 
sex?  The succinct answer is that a law classifies based on 
sex for equal protection purposes when it “[p]rescrib[es] one 
rule for [women], [and] another for [men].”  Sessions v. Mo-
rales-Santana, 582 U. S. 47, 58 (2017).  And as we have ex-
plained, the general rule is that a law meets this test if it
employs an  “overt gender  criterion.”  Craig,  429 U. S.,  at 
198. 
A  few examples  illustrate  the point.  A  law setting one 

—————— 
1See  Cambridge  English  Dictionary  (2025),  https://dictionary.cam-

bridge.org/us/dictionary/english/gender. 
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drinking age for women and another for men is a sex clas-
sification.  Id., at 191–192, 197–199.  A college policy grant-
ing admission to women but not to men (or vice versa) is a
sex classification.  Mississippi Univ. for Women v. Hogan, 
458 U. S. 718, 720–723 (1982); VMI, 518 U. S., at 530–531. 
A law imposing different citizenship requirements for chil-
dren with citizen fathers compared to children with citizen 
mothers is a sex classification.  Tuan Anh Nguyen v. INS, 
533 U. S. 53, 59–62 (2001).
What is apparent in each of these cases is that sex serves

as an explicit  “criterion,” dictating that a particular  legal 
standard  applies  to  one  sex  but  not  the  other.    See  also 
Weinberger v. Wiesenfeld,  420 U. S.  636  (1975)  (different 
rules  for  husbands  and  wives);  Stanton v. Stanton,  421 
U. S. 7 (1975) (different rule for men and women); Califano 
v. Goldfarb, 430 U. S. 199 (1977) (different rules for widows
and widowers); Califano v. Webster,  430 U. S.  313  (1977) 
(per curiam) (different rule for men and women); Orr v. Orr, 
440  U. S.  268  (1979)  (different  rule  for  husbands  and 
wives); Caban v. Mohammed, 441 U. S. 380 (1979) (differ-
ent rule for unwed mothers and unwed fathers); Wengler v. 
Druggists Mut. Ins. Co.,  446  U. S.  142  (1980)  (different 
rules for widows and widowers); Kirchberg v. Feenstra, 450 
U. S.  455  (1981)  (different  rule  for  husbands  and wives); 
Morales-Santana,  582 U. S.  47  (different  rules  for unwed 
mothers and unwed fathers).
In contrast to what our cases have demanded, we have 

“never suggested that mere reference to sex is sufficient to
trigger heightened scrutiny.”  Ante,  at 10  (citing Nguyen, 
533 U. S., at 64); see also Dobbs v. Jackson Women’s Health 
Organization, 597 U. S. 215, 236–237 (2022) (holding that
rational basis review applied to a prohibition on abortion, 
despite  the  fact  that  the  law  in  question mentioned  “the 
physical health of the mother”).
We have also explicitly rejected the proposition that a law 
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classifies based on sex when it employs a non-sex classifica-
tion that correlates with differential treatment of men and 
women.  In Geduldig v. Aiello, 417 U. S. 484 (1974), for ex-
ample, we considered a California insurance program that 
“exclude[d]  from  coverage  certain  disabilities  resulting 
from pregnancy.”  Id., at 486.  Although we recognized that 
“only women can become pregnant,” we explained that “it 
does not follow that every legislative classification concern-
ing  pregnancy  is  a  sex-based  classification.”    Id.,  at  496, 
n. 20.  In the absence of a showing that the pregnancy clas-
sification at issue was being used as a “mere pretex[t] de-
signed  to  effect  an  invidious  discrimination  against  the 
members of one sex or the other,” we were unwilling to con-
clude that it was a proxy for a sex classification.  Id., at 496– 
497, n. 20. 
We applied a similar principle in Personnel Administra-

tor of Mass. v. Feeney, 442 U. S. 256 (1979).  There, we con-
sidered a Massachusetts policy that conferred an “absolute 
advantage” on veterans who applied for state civil service 
positions.  Id., at 264.  At the time of the lawsuit, “over 98% 
of  the  veterans  in  Massachusetts  were  male,”  and  we 
acknowledged that “[t]he impact of the veterans’ preference 
law upon  the  public  employment  opportunities  of women 
has thus been severe.”  Id., at 270–271.  Even so, such “se-
vere” disparate impact did not make the law a sex classifi-
cation.  The distinction made by the law was “quite simply 
between veterans and nonveterans, not between men and 
women.”  Id., at 275.  And such a classification was not a 
sex classification unless it could be “shown that a gender-
based discriminatory purpose has, at least in some meas-
ure, shaped the Massachusetts veterans’ preference legisla-
tion.”  Id., at 276. 
The upshot of all these prior equal protection cases is that 

we will generally not find that a law classifies on the basis 
of sex unless it does so overtly, but that a challenger may 
escape this general rule by showing that a purportedly sex-
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neutral classification has been used as a “mere pretex[t] de-
signed  to  effect  an  invidious  discrimination  against  the 
members of one sex or the other.”  Geduldig, 417 U. S., at 
496–497, n. 20.2 

2 
When these principles are applied to Tennessee’s SB1, it 

is clear that the law is not a sex classification.  As the Court 
notes, SB1 classifies based on the purpose for which a minor 
seeks  the covered medical  treatments.   Specifically,  it  re-
stricts  those  treatments  if  they  are  sought  either  for  the
purpose of “[e]nabling a minor to identify with, or live as, a
purported identity inconsistent with the minor’s sex” or for
the purpose of “[t]reating purported discomfort or distress
from a discordance between the minor’s  sex and asserted 
identity.”  Tenn. Code Ann. §§68–33–103(a)(1)(A), (a)(1)(B) 
(2023).  This scheme certainly refers to sex and may be seen 
as indirectly related to sex, but it is clearly not the sort of
discrimination between males and females that our cases 
have treated as sex discrimination.  It does not  lay down
one rule for males and another for females.  Instead, it clas-
sifies based on something quite different: a minor’s reason 

—————— 
2Contrary to the suggestion of JUSTICE SOTOMAYOR, this approach is

fully  consistent  with  our  decision  in  Loving v.  Virginia,  388  U. S.  1 
(1967).  See post, at 16, n. 10 (dissenting opinion).  In Loving, the Court 
confronted  a  Virginia  law  that  was  plainly  a  “measur[e]  designed  to
maintain White Supremacy” and that could be justified by “no legitimate
overriding purpose independent of invidious racial discrimination.”  388 
U. S., at 11.  The Court correctly concluded that such a law was a race 
classification, and that it “rest[ed] solely upon distinctions drawn accord-
ing to race.”  Ibid.  It made no difference whether the law had “‘equal 
application’” between the races because the Equal Protection Clause “re-
quires the consideration of whether the classifications drawn by any stat-
ute constitute an arbitrary and invidious discrimination.”  Id., at 10.   
As  I have explained,  the  same  is  true  regarding sex  classifications. 

When a law employs any classification for the purpose of invidious sex 
discrimination, that classification is rightly treated as a sex classifica-
tion. 
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for seeking particular treatment. 
This  classification  scheme  is  also not  a  “mere pretex[t]

designed to effect an invidious discrimination against the
members of one sex or the other.”  Geduldig, 417 U. S., at 
496–497, n. 20.  The law begins with a panoply of legislative 
findings that make clear that the legislature’s purpose was
to  “protect  the  health  and  welfare  of  minors.”    §68–33–
101(a).  The legislature concluded that the prohibited med-
ical procedures were “experimental in nature and not sup-
ported  by  high-quality,  long-term  medical  studies,”  and 
that often “a minor’s discordance can be resolved by less in-
vasive  approaches  that  are  likely  to  result  in  better  out-
comes.”  §§68–33–101(b), (c). 
These findings are consistent with those made by other 

respected bodies  that  cannot  be  charged with hostility  to 
minors  experiencing  gender  dysphoria  or  to  transgender
people in general.  See ante, at 3–4.  And the limited scope
of  SB1  strongly  supports  the  conclusion  that  the  legisla-
ture’s true purpose was exactly the one set out in the stat-
utory findings.  SB1 targets only the experimental medical 
procedures  that  the  legislature  found  to  be  unsupported
and dangerous.  It does not regulate any other behavior in
which minors might engage for the purpose of expressing 
their gender identity.  It says nothing at all about names,
pronouns, hair styles, attire, recreational activities or hob-
bies, or career interests.   And the law’s restrictions apply
only to the treatment available to minors.  Once individuals 
reach the age at which they are able to make informed de-
cisions about medical care, the law imposes no restrictions. 

3 
In an effort to show that SB1 classifies based on sex, the 

plaintiffs, the dissent, and some of the plaintiffs’ amici rely 
on what they understand to be the Court’s reasoning in Bos-
tock, 590 U. S. 644.  See Brief for Respondents in Support 
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of Petitioner 24–32; post, at 14–15 (SOTOMAYOR, J., dissent-
ing); Brief for State of California et al. as Amici Curiae 14– 
16; Brief for Kentucky Plaintiffs et al. as Amici Curiae 10– 
16.  This argument is misguided.  The decision in Bostock 
was based on the conclusion that the specific language em-
ployed in Title VII of the Civil Rights Act of 1964 prohibits 
an adverse employment action if sex is a “but-for cause” of 
that  action.  590 U. S.,  at  656–660.    And  in  fleshing  out 
what this means, the Court engaged in a controversial form
of counterfactual reasoning.3  I dissented in Bostock, but I 
accept  the  decision  as  a  precedent  that  is  entitled  to  the 
staunch  protection we  give  statutory  interpretation  deci-
sions.  See Kimble v. Marvel Entertainment, LLC, 576 U. S. 
446, 456 (2015) (citing Patterson v. McLean Credit Union, 
491 U. S. 164, 172–173 (1989)).  But there is no reason to 
apply Bostock’s methodology here.
The Equal Protection Clause does not contain the same 

wording as Title VII, and our cases have never held  that 
Bostock’s methodology  applies  in  cases  in which  a  law  is
challenged as an unconstitutional sex classification.  On the 
contrary, as  I have explained,  our  cases have adopted an
entirely different methodology.  I would follow those prece-
dents. 

II 
My main point of disagreement with the Court concerns

its analysis of the plaintiffs’ argument that SB1 unconsti-
tutionally discriminates on the basis of transgender status. 
See Brief for Respondents in Support of Petitioner 37–38.
The  Court  holds  that  the  law  does  not  classify  on  this
ground, and the Court therefore applies rational basis re-
view.  Ante, at 16–18.  I am uneasy with that analysis and 
—————— 
3Compare M. Berman & G. Krishnamurthi, Bostock was Bogus: Tex-

tualism,  Pluralism,  and Title  VII,  97 Notre Dame L. Rev.  67,  98–116 
(2021), with A. Koppelman, Bostock and Textualism: A Response to Ber-
man and Krishnamurthi, 98 Notre Dame L. Rev. 89, 105–110 (2023). 
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would reject the plaintiffs’ argument for a different reason:
because  neither  transgender  status  nor  gender  identity 
should be treated as a suspect or “quasi-suspect” class. 

A 
I will not dwell on the question whether SB1 classifies on 

the basis of transgender status or gender identity because, 
in the end, I do not think that the answer to that question
has any effect on the outcome of this case.  But the argu-
ment that SB1 classifies on those grounds cannot easily be
dismissed.  As noted, the law prohibits medical procedures
that are  intended either  to  “[e]nabl[e] a minor  to  identify 
with, or live as, a purported identity inconsistent with the
minor’s sex,” or to “[t]rea[t] purported discomfort or distress
from a discordance between the minor’s  sex and asserted 
identity.”  Tenn. Code Ann. §§68–33–103(a)(1)(A), (a)(1)(B).
Therefore,  the underlying  basis  for  the  classification  is  a
minor’s  intent to express a gender  identity different  from
the minor’s biological sex.  If being “transgender” is defined 
as “hav[ing] a gender identity that differs from . . . sex,” see 
Brief for Respondents in Support of Petitioner 4, then the 
intent to “identify with, or live as, a purported identity in-
consistent with” one’s sex would appear to be the natural 
result or consequence of being transgender.
The Court nonetheless concludes that SB1 does not clas-

sify based on transgender status, and in doing so, it relies
chiefly on our decision in Geduldig, 417 U. S. 484. Ante, at 
16–17.  The dissent responds by denigrating Geduldig and 
contending that the decision should be discarded.4  Post, at 
23–24 (opinion of SOTOMAYOR, J.).
I would not enter into this debate about SB1’s classifica-

tion scheme.  I would assume for the sake of argument that 
SB1 classifies on the basis of transgender status and move 
—————— 
4But  see Dobbs v. Jackson Women’s Health Organization,  597 U. S. 

215,  236  (2022)  (reaffirming  Geduldig);  Bray v.  Alexandria Women’s 
Health Clinic, 506 U. S. 263, 271 (1993) (same). 
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on  to  the question whether  such a  classification  is  either
suspect or “quasi-suspect” and thus warrants some form of 
heightened scrutiny.  That important question has divided 
the Courts of Appeals,5 and if we do not confront it now, we 
will almost certainly be required to do so very soon. 

B 
In my view,  transgender  status does not  qualify under

our precedents as a suspect or “quasi-suspect” class.6  We 
have never set out a hard-and-fast test that can be used to 
identify such classes, but, as I explain in more detail below, 
our  decisions  have  identified  certain  key  factors  that 
transgender individuals do not share with members of sus-
pect and “quasi-suspect” classes.  Transgender status is not 
“immutable,” and as a result, persons can and do move into
and  out  of  the  class.  Members  of  the  class  differ widely 
among themselves, and it is often difficult for others to de-
termine whether a person  is a member of  the class.  And 
transgender  individuals have not been subjected to a his-
tory of discrimination that is comparable to past discrimi-
nation against the groups we have classified as suspect or 
“quasi-suspect.” 

—————— 
5Compare Grimm  v. Gloucester Cty. School Bd.,  972 F. 3d  586,  610 

(CA4  2020)  (“[T]ransgender  people  constitute  at  least  a  quasi-suspect 
class”); Hecox v. Little, 104 F. 4th 1061, 1079 (CA9 2024) (“[G]ender iden-
tity is at least a ‘quasi-suspect class’ ” (quoting Karnoski v. Trump, 926 
F. 3d 1180, 1200–1201  (CA9 2019))), with L. W. v. Skrmetti, 83 F. 4th 
460, 486 (CA6 2023) (“[N]either the Supreme Court nor this Court has 
recognized transgender status as a suspect class”); Adams v. School Bd. 
of St. Johns Cty., 57 F. 4th 791, 803, n. 5 (CA11 2022) (en banc) (“[W]e 
have grave ‘doubt’ that transgender persons constitute a quasi-suspect 
class”). 
6 JUSTICE  BARRETT  sets  forth  a  different  analysis  of  the  question 

whether  transgender  persons  qualify  as  a  suspect  or  “quasi-suspect” 
class.  See ante, at 1–11 (concurring opinion).  Although our approaches
to that question emphasize different points, I do not see them as incom-
patible. 
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1 
In  order  to  understand why  transgender  status  should 

not be treated as either a suspect or “quasi-suspect” class, 
it is helpful to recall the path that led the Court to identify
those groups and afford their members heightened protec-
tion.  As the Court notes, ante, at 8, laws routinely confer 
benefits or impose burdens on particular classes of individ-
uals, and we have long held that equal protection principles 
permit such classifications so long as they “bea[r] some fair 
relationship to a legitimate public purpose,” Plyler v. Doe, 
457 U. S. 202, 216 (1982).
We  first developed  that  standard during  the New Deal

era, when the Court was frequently called upon to decide
whether economic legislation was consistent with the Con-
stitution.  In  response  to  those  challenges,  the  Court 
adopted the principle that “regulatory legislation affecting
ordinary commercial transactions is not to be pronounced
unconstitutional unless  . . .  it  is of such a character as  to 
preclude the assumption that  it  rests upon some rational
basis within the knowledge and experience of  the  legisla-
tors.” United States v. Carolene Products Co., 304 U. S. 144, 
152 (1938).
At the same time that the Court developed this “rational

basis”  standard,  however,  it  suggested  that  some  laws 
should be afforded a  “narrower”  presumption  of  constitu-
tionality and should therefore receive “more exacting judi-
cial scrutiny.”  Ibid., n. 4.  The Court opined that a different
standard of review might apply to  legislation “directed at 
particular religious, or national, or racial minorities.”  Id., 
at 153, n. 4  (citations omitted).  It reasoned that a “more 
searching judicial inquiry” might be required for such leg-
islation because “prejudice against discrete and insular mi-
norities may be a special condition, which tends seriously
to curtail the operation of those political processes ordinar-
ily to be relied upon to protect minorities.”  Ibid. 
Consistent with that discussion, the Court soon held that 
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“[c]lassifications based solely upon race must be scrutinized
with particular care, since they are contrary to our tradi-
tions  and  hence  constitutionally  suspect.”  Bolling v. 
Sharpe, 347 U. S. 497, 499 (1954).  Such classifications, the 
Court later noted, “must be viewed in light of the historical 
fact that the central purpose of the Fourteenth Amendment 
was to eliminate racial discrimination emanating from offi-
cial  sources  in  the  States.”  McLaughlin v.  Florida,  379 
U. S. 184, 192 (1964).
The  discrimination  that  the Court  had  chiefly  in mind

was discrimination against blacks, who undoubtedly consti-
tuted a  “discrete and  insular minorit[y]”  that was denied 
equal participation in the political process.  Carolene Prod-
ucts, 304 U. S., at 153, n. 4.  As our cases from the period
plainly  illustrate,  blacks  faced widespread discrimination 
not only in fact but also in law.  State and local authorities 
enforced a regime of official segregation in transportation, 
see Plessy v. Ferguson, 163 U. S. 537, 540 (1896), schools, 
see Brown v. Board of Education, 347 U. S. 483, 487–488 
(1954), and all manner of public accommodations, see Wat-
son v. Memphis, 373 U. S. 526, 528 (1963) (concerning the 
segregation of “municipal parks and other city owned or op-
erated recreational facilities”). 
Blacks were  also widely  impeded  from  participation  in

the political process.  For example, several States enacted
“literacy tests for voter registration” that were “designed to
prevent African-Americans from voting.”  Shelby County v. 
Holder, 570 U. S. 529, 536 (2013) (citing South Carolina v. 
Katzenbach, 383 U. S. 301, 310 (1966)).  States also devised 
methods for excluding or impeding black citizens from serv-
ing in public office.  See, e.g., Nixon v. Herndon, 273 U. S. 
536,  541  (1927)  (holding  unconstitutional  a  law  that  ex-
cluded black citizens from “tak[ing] part in a primary elec-
tion”); Anderson v. Martin, 375 U. S. 399, 400 (1964) (hold-
ing  unconstitutional  a  law  that  required  ballots  to
“designate the race of candidates for elective office”). 
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Given  this  history  of  pervasive  discrimination  and  the
fact  that  “the  central  purpose  of  the  Fourteenth  Amend-
ment was to eliminate racial discrimination,” the Court con-
cluded that racial classifications are “constitutionally sus-
pect, and subject to the most rigid scrutiny.”  McLaughlin, 
379 U. S.,  at  192  (citation  and  internal  quotation marks
omitted).  And  at  around  the  same  time,  the  Court  also 
treated  national  origin  and  ancestry  as  suspect  classes,
largely because of their proximal relationship to race.  See, 
e.g., Oyama v. California, 332 U. S. 633, 646 (1948); Kore-
matsu v. United States, 323 U. S. 214, 216 (1944), overruled 
by Trump v. Hawaii, 585 U. S. 677 (2018).7 
The Court has also suggested that religion  is a suspect 

class.  See Carolene Products, 304 U. S., at 152, n. 4.  That 
determination  follows  from  the  First  Amendment,  which 
prohibits any impairment of the “free exercise” of “religion.” 
But because this right is expressly protected by that provi-
sion,  questions  of  religious  discrimination have  generally
been decided on First Amendment grounds.  See, e.g., Ful-
ton v. Philadelphia, 593 U. S. 522, 532 (2021); Espinoza v. 

—————— 
7The  Court  has  also  sometimes  referred  to  “alienage”  as  a  suspect 

class.  See Nyquist v. Mauclet, 432 U. S. 1, 7 (1977).  Alienage, however, 
is quite unlike the other suspect classes the Court has identified.  Our 
cases make clear that constitutional scrutiny only applies to state (not 
federal) laws that classify based on alienage.  See Examining Bd. of En-
gineers, Architects and Surveyors v. Flores de Otero, 426 U. S. 572, 602 
(1976).  And it applies to only those state laws that discriminate against
aliens who are “lawfully admitted.”  Ibid.; see also Plyler v. Doe, 457 U. S. 
202, 219, n. 19 (1982) (“We reject the claim that ‘illegal aliens’ are a ‘sus-
pect  class’ ”).  The Court applies  such  scrutiny not because  state  laws 
classifying based on alienage are inherently problematic, but rather be-
cause the Federal Government has “primary responsibility in the field of
immigration and naturalization.”  Flores de Otero, 426 U. S., at 602.  The 
identification of alienage as a suspect class is therefore less a result of 
historical discrimination based on immutable characteristics and more a 
result  of  the  Supremacy  Clause.  See  Takahashi v.  Fish and Game 
Comm’n, 334 U. S. 410, 415–417  (1948); Truax v. Raich, 239 U. S. 33, 
41–42 (1915). 
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Montana Dept. of Revenue, 591 U. S. 464, 473–474 (2020); 
Masterpiece Cakeshop, Ltd. v.  Colorado Civil Rights 
Comm’n, 584 U. S. 617, 638 (2018).
With this history in mind, it is apparent that the circum-

stances  that  led to  the  identification of race and national 
origin as suspect classes were truly extraordinary.  As the 
Court subsequently explained, the designation of a suspect 
class is reserved for those classes “saddled with such disa-
bilities, or subjected to such a history of purposeful unequal 
treatment, or relegated to such a position of political pow-
erlessness  as  to  command  extraordinary  protection  from
the majoritarian political process.”  San Antonio Independ-
ent School Dist. v. Rodriguez, 411 U. S. 1, 28 (1973).  And 
entitlement to “suspect class” status is largely reserved for
those  groups  whose  members  tend  to  “carry  an  obvious 
badge” of their membership in the suspect class, which in
part explains “the severity or pervasiveness of the historic
legal  and  political  discrimination  against”  the  group. 
Mathews v. Lucas, 427 U. S. 495, 506 (1976).  Suspect class
status  is  therefore  generally  inappropriate  for  “large,  di-
verse, and amorphous” groups, Rodriguez, 411 U. S., at 28, 
that  do  not  share  “obvious,  immutable,  or  distinguishing 
characteristics that define them as a discrete group,” Lyng 
v. Castillo, 477 U. S. 635, 638  (1986).   See also Mathews, 
427 U. S., at 506; Cleburne v. Cleburne Living Center, Inc., 
473 U. S. 432, 442–443, 445 (1985). 
No one can doubt that race satisfies all these criteria.  Ra-

cial minorities experienced a long history of invidious dis-
crimination and lack of political power.  Race, as that con-
cept was long understood in this society, is an immutable 
characteristic that often coincides with a visible and distin-
guishable “badge” of membership in the group.  Mathews, 
427 U. S., at 506.  And both our Constitution and our “tra-
ditions” provide  that discrimination based on race  is pro-
scribed in all but the narrowest circumstances.  Bolling, 347 
U. S., at 499.  We have therefore viewed, and continue to 
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view,  racial  classifications  as  “inherently  suspect.”  Stu-
dents for Fair Admissions, Inc. v. President and Fellows of 
Harvard College, 600 U. S. 181, 209 (2023) (internal quota-
tion marks omitted).  And since Brown v. Board of Educa-
tion, 347 U. S. 483, we have struck down nearly every race- 
or national-origin-based classification that has come before
us; our now-overruled affirmative action decisions were the 
exception  to  the  rule.  Students for Fair Admissions,  600 
U. S., at 211–214, 224–225 (overruling Regents of Univ. of 
Cal. v. Bakke,  438  U. S.  265  (1978),  and Grutter v. Bol-
linger,  539  U. S.  306  (2003));  see  also  600  U. S.,  at  287 
(THOMAS,  J.,  concurring)  (“The  Court’s  opinion  rightly 
makes  clear  that Grutter  is,  for all  intents and purposes,
overruled”). 

2 
This Court has never “equat[ed]” classifications based on 

sex with classifications based on race or national origin for 
Equal Protection Clause purposes, VMI, 518 U. S., at 532, 
and thus has never held that sex-based classifications are 
“suspect.”  But since the 1970s,  the Court has recognized 
that  such  classifications warrant more  careful  inspection
than is provided by ordinary “rational basis” review.   See 
ibid.; Craig,  429 U. S.,  at  198.   We  often  refer  to  this  as 
“heightened scrutiny” (or “intermediate scrutiny”), and we 
have used the term “quasi-suspect” to describe groups that
qualify  for  this  form  of  heightened  review.    See,  e.g., 
Cleburne, 473 U. S., at 442.  Under heightened or interme-
diate scrutiny, it must be shown that a sex-based classifica-
tion  “serves  important  governmental  objectives  and  that 
the  discriminatory means  employed  are  substantially  re-
lated to the achievement of those objectives.”  Morales-San-
tana, 582 U. S., at 59 (internal quotation marks omitted).
This  “heightened  scrutiny”  standard  was  developed  in 

recognition  of  the  fact  that  classifications  based  on  sex 
share  many  features  with  classifications  based  on  race. 
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Early  on,  the  lead opinion  in Frontiero v. Richardson  ob-
served that “our Nation has had a long and unfortunate his-
tory of sex discrimination” that resulted in “statute books 
. . . laden with gross, stereotyped distinctions between the
sexes.”  411  U. S.,  at  684–685.  Although  the  opinion
acknowledged “that the position of women in America ha[d] 
improved markedly,” it noted that “women still face[d] per-
vasive, although at times more subtle, discrimination.”  Id., 
at 685–686.  That pervasive discrimination against women
could be explained “in part because of the high visibility of 
the sex characteristic.”  Id., at 686.  And such sex-discrimi-
nation was  particularly  unfair,  the  opinion  reasoned,  be-
cause “sex, like race and national origin, is an immutable
characteristic determined solely by the accident of birth.” 
Ibid. 
On these bases, the Frontiero plurality opined that clas-

sifications  based  on  sex  should  be  treated  as  “inherently
suspect,” just like classifications based on race.  Id., at 688. 
Although the full Court never adopted that position, it has 
justified the imposition of “heightened scrutiny” on largely 
the  same  grounds.  As  the Court  later  noted  in Craig,  a 
whole range of laws still on the books reflected “archaic and 
overbroad generalizations” and “increasingly outdated mis-
conceptions concerning the role of females.”  429 U. S., at 
198–199  (internal  quotation marks  omitted).  The  Court 
has further observed that women, like blacks and other ra-
cial minorities,  tend  to  “carry  an  obvious  badge”  of  their
membership in the disadvantaged class, and the Court saw 
this as a partial explanation for “the severity or pervasive-
ness”  of  the  discrimination  experienced  by  both  groups. 
Mathews, 427 U. S., at 506.  And women, like blacks, had 
long been excluded, either by law or prejudice, from equal 
participation in the political process.  See VMI, 518 U. S., 
at 531. 
Thus, the application of “heightened scrutiny” to sex clas-

sifications can be explained  in  large part by the  fact that 
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sex discrimination shares many characteristics with racial 
discrimination:  it  was  historically  entrenched  and  perva-
sive; it was based on identifiable and immutable character-
istics; and  it  included barriers  to  full participation  in  the
political process.
Despite  all  this,  however,  the  Court  has  not  perfectly 

equated these two forms of discrimination.  See id., at 532. 
We have acknowledged that the “[p]hysical differences be-
tween men and women . . . are enduring” and “remain cause
for celebration.”  Id., at 533.  For this reason, sex is not a 
categorically “proscribed classification.”   Ibid. “Principles
of  equal  protection  do  not  require”  legislators  to  “ignore
th[e] reality” that there are real differences between men 
and  women  that  may  sometimes  justify  legislation  that
classifies based on sex.  Nguyen, 533 U. S., at 66.  And clas-
sifications based on sex have occasionally been upheld.  See, 
e.g., Michael M. v. Superior Court, Sonoma Cty., 450 U. S. 
464, 475–476 (1981) (plurality opinion); Nguyen, 533 U. S., 
at 73. 

3 
Although the Court has held that classifications based on 

race, national origin, and sex call for a higher level of scru-
tiny,  it  has  frequently  refused  to  apply  such  scrutiny  to 
other classifications.  And it has done so even when those 
classifications  share  some  characteristics  with  race,  na-
tional origin, and sex.  A few examples are sufficient to il-
lustrate the Court’s general approach.  Despite the fact that
poor people have often been subjected to harsh and disre-
spectful treatment, a class defined by poverty is too “large, 
diverse, and amorphous” to qualify as suspect or “quasi-sus-
pect.”  Rodriguez, 411 U. S., at 28.  Although age is an im-
mutable characteristic, “the aged . . . have not experienced” 
the  “ ‘history  of  purposeful  unequal  treatment’ ”  that  is 
needed to justify a higher level of scrutiny.  Massachusetts 
Bd. of Retirement v. Murgia,  427  U. S.  307,  313  (1976) 
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(per curiam) (quoting Rodriguez, 411 U. S., at 28).  Presence 
in  this  country  in  violation  of  the  immigration  laws,  alt-
hough sometimes associated with social stigma, cannot de-
fine membership in  a protected class because that status is
not  “an absolutely  immutable  characteristic”  and may be 
relevant to “proper legislative goal[s].”  Plyler, 457 U. S., at 
220.  Family relational status is likewise not entitled to el-
evated scrutiny because “[c]lose relatives . . . have not been 
subjected  to  discrimination”  and  “do  not  exhibit  obvious,
immutable,  or  distinguishing  characteristics  that  define 
them as a discrete group.”  Lyng, 477 U. S., at 638. 
Even in close cases, the Court has been notably reluctant

to apply an elevated level of scrutiny.  This is particularly 
striking  in  the  case  of  persons  with  disabilities.   In 
Cleburne,  the  Court  considered  whether  it  should  apply
“[h]eightened scrutiny” to laws that classify based on intel-
lectual  disability.  473  U. S.,  at  442–443.  The  Court 
acknowledged that the intellectually disabled are “immuta-
bly” different and that “there have been and there will con-
tinue to be instances of discrimination against [them] that
are  in  fact  invidious.”  Id., at 442, 446.   Nonetheless,  the 
Court found that “the States’ interest in dealing with and
providing for [these individuals] is plainly a legitimate one,” 
id., at 442, and that “lawmakers have been addressing their 
difficulties in a manner that belies a continuing antipathy 
or prejudice,” id., at 443.  The Court further recognized that
the  intellectually  disabled  are  a  “large  and  diversified 
group” and are not “all cut from the same pattern.”  Id., at 
442.  In light of all these facts, the Court was reluctant to 
identify a new suspect or “quasi-suspect” class based on the 
existence  of  “immutable disabilities”  and  “some degree of 
prejudice from at least part of the public at large.”  Id., at 
445. 
Overall,  our  decisions  refusing  to  identify  new  suspect 

and  “quasi-suspect”  classes  exhibit  two  salient  features.
First, the identification of a suspect or “quasi-suspect” class 
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has been exceedingly rare.  Such status has been denied to 
groups,  like  persons  with  disabilities  and  the  aged,  who 
were found by Congress to need special legislation to pro-
tect them from widespread discrimination.  See, e.g., Reha-
bilitation Act of 1973, 29 U. S. C. §701 et seq.; Americans 
with Disabilities Act of 1990, 42 U. S. C. §12101 et seq.; In-
dividuals with Disabilities Education Act, 20 U. S. C. §1400 
et seq.; Age Discrimination in Employment Act of 1967, 29
U. S. C. §621 et seq.  Accordingly, the Court’s reluctance to 
apply a special level of scrutiny to a proposed class should
not be taken as a denial of the fact that the class has suf-
fered  from  harmful  discrimination  or  a  lack  of  political 
power.
Second,  no  single  characteristic  is  independently  suffi-

cient to qualify a proposed class as suspect or “quasi-sus-
pect”; instead, in the rare instances in which the Court has
identified a suspect or “quasi-suspect” class, it has done so 
based on a strong showing of multiple relevant criteria: a 
history  of  widespread  and  conspicuous  discrimination, 
de facto or de jure exclusion from equal participation in the
political  process,  and  an  immutable  characteristic  that 
tends  to  serve  as  an  obvious  badge  of  membership  in  a 
clearly defined and readily identifiable group. 

4 
With  this  background  in  mind,  I  do  not  think  that 

transgender status is sufficiently similar to race, national 
origin, or sex to warrant a higher level of scrutiny. 
Although transgender persons have undoubtedly experi-

enced discrimination,  the plaintiffs and their many amici 
have not been able to show a history of widespread and con-
spicuous discrimination that is similar to that experienced 
by racial minorities or women.  Instead, they provide little
more than conclusory statements.  See, e.g., Brief for United 
States 29; Brief for Respondents in Support of Petitioner 37. 
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But as we explained in Cleburne, heightened scrutiny can-
not be justified on the ground that a proposed class has suf-
fered from “some degree of prejudice from at least part of 
the public at  large.”   472 U. S., at 445.   Rather, a higher 
level of scrutiny is reserved for those groups, like racial mi-
norities and women, who have suffered from a long history
of  discrimination  that  is  both  severe  and  pervasive.    See 
Frontiero, 411 U. S., at 684 (plurality opinion) (“[O]ur Na-
tion has had a long and unfortunate history of sex discrim-
ination”); Mathews,  427 U. S.,  at  506  (characterizing  the 
historic  discrimination  faced  by  women  and  blacks  as
“sever[e] and pervasiv[e]”). 
Furthermore, there is no evidence that transgender indi-

viduals,  like  racial minorities  and women,  have  been  ex-
cluded from participation in the political process.  It is cer-
tainly  true  that  the  very  small  size  of  the  transgender
population means  that  the members of  this group cannot
wield  much  political  clout  simply  by  casting  their  votes.
But that is true of “a variety of other groups . . . who cannot 
themselves  mandate  the  desired  legislative  responses.” 
Cleburne, 473 U. S., at 445.  And despite the small size of 
the  transgender  population,  the  members  of  this  group
have had notable success in convincing many lawmakers to
address their problems.  See Brief for Respondents 47 (cit-
ing Cal. Educ. Code Ann. §221.5(f ) (West 2021); Va. Code
Ann.  §38.2–3449.1  (2020);  Wash.  Rev.  Code  Ann. 
§28A.642.080 (2024)); see also Cleburne, 473 U. S., at 443 
(arguing  that  the  “distinctive  legislative  response”  to  the
problems of the intellectually disabled “belies a continuing 
antipathy or prejudice and a corresponding need for more 
intrusive oversight by the judiciary”). 
The parties in this case also admit that transgender sta-

tus is not an immutable characteristic.  See Tr. of Oral Arg. 
97–98.  Instead,  a  person’s  gender  identity may  “shif[t],” 
and  a  person  who  is  transgender  now  may  not  be
transgender later.  Id., at 98; see also Brief for Society for 
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Evidence-Based Gender Medicine as Amicus Curiae 19–25 
(discussing  the  rates  of  desistance  among  transgender
youth).  Moreover, transgender status, unlike race and sex,
is often not accompanied by visibly identifiable characteris-
tics.  A  person’s  “gender  identity”  is  an  “internal  sense,” 
Merriam-Webster’s  Collegiate  Dictionary,  at  520,  and 
transgender persons as a class do not uniformly “exhibit ob-
vious, immutable, or distinguishing characteristics that de-
fine them as a discrete group,” Lyng, 477 U. S., at 638.  Nor 
do they necessarily tend to “carry an obvious badge” of their 
membership in the class that might serve to exacerbate dis-
crimination.  Mathews, 427 U. S., at 506. 
Finally, the definition of transgender status that we have

been given reveals that transgender people make up a “di-
verse” and “amorphous class.”  Rodriguez, 411 U. S., at 28. 
Individuals  are  regarded  as  transgender  whenever  “they 
have a gender identity that differs from the sex they were 
assigned at birth.”  Brief for Respondents in Support of Pe-
titioner 4.  That definition encompasses not just biological
men  who  permanently  identify  as  women  and  biological 
women who permanently identify as men, but also individ-
uals who might identify with a particular gender at a par-
ticular point  in time and individuals who identify perma-
nently or temporarily with both sexes, neither sex, or some
other identity.  See Brief for American Psychological Asso-
ciation  et  al.  as  Amici Curiae 6,  and  n. 7  (describing 
“transgender youth” as an “umbrella term” that can refer to
minors who are “gender diverse” or “nonbinary”).  We have 
previously refused to apply a higher level of scrutiny to such 
“amorphous” classes  for good practical reasons.   See, e.g., 
Rodriguez, 411 U. S., at 28; Cleburne, 473 U. S., at 442–443. 
Since such classes are not rigidly defined, it is hard to pin
down whether they share the relevant characteristics that 
make closer scrutiny warranted.  And it is difficult for both 
courts and legislatures to identify the outer bounds of such 
groups. 
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In light of all the above, I am unwilling to conclude that 
transgender  status,  like  race,  national  origin,  and  sex,  is
entitled to a higher level of scrutiny than ordinary rational 
basis  review.  That  conclusion,  however,  should  not  be 
taken  as  a  denial  of  the  discrimination  that  transgender 
people have faced.  Nor should it be taken as an evaluation 
of  any  specific  legislative  action  concerning  transgender 
persons.  It  simply means  that  transgender persons,  like 
members  of  other  disadvantaged  groups—the  poor,  the
aged, the disabled, etc.—have not made the extraordinary 
showing that they are entitled to a higher level of constitu-
tional scrutiny. 

III 
Because  transgender  status  is  not  a  suspect  or  “quasi-

suspect”  class,  even  if  Tennessee’s  SB1  classifies  on  that 
ground, it must be sustained so long as it “bears some fair
relationship  to  a  legitimate  public  purpose.”  Plyler,  457 
U. S., at 216.  As the Court notes, SB1 easily satisfies that 
standard.  Ante, at 21–24. 
I therefore agree with the Court that the judgment of the

United States Court of Appeals for the Sixth Circuit should 
be affirmed. 
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No. 23–477 

UNITED STATES, PETITIONER v. JONATHAN 
SKRMETTI, ATTORNEY GENERAL AND 
REPORTER FOR TENNESSEE, ET AL. 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE SIXTH CIRCUIT 

[June 18, 2025] 

JUSTICE SOTOMAYOR, with whom JUSTICE JACKSON joins,
and with whom JUSTICE KAGAN  joins as to all but Part V, 
dissenting. 
To give meaning to our Constitution’s bedrock equal pro-

tection guarantee, this Court has long subjected to height-
ened judicial scrutiny any law that treats people differently 
based on sex.  See United States v. Virginia, 518 U. S. 515, 
533 (1996).  If a State seeks to differentiate on that basis, it 
must show that the sex classification “serves important gov-
ernmental  objectives  and  that  the  discriminatory  means 
employed are  substantially  related  to  the achievement  of
those objectives.”  Ibid. (internal quotation marks omitted).
Such review (known as intermediate scrutiny) allows courts
to ascertain whether the State has a sound, evidence-based 
reason to distinguish on the basis of sex or whether it does
so in reliance on impermissible stereotypes about the sexes. 
Today, the Court considers a Tennessee law that categor-

ically  prohibits  doctors  from  prescribing  certain  medica-
tions to adolescents if (and only if) they will help a patient
“identify with, or live as, a purported identity inconsistent
with  the  minor’s  sex.”  Tenn.  Code  Ann.  §68–33– 
103(a)(1)(A) (2023).  In addition to discriminating against 
transgender adolescents, who by definition “identify with” 
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an  identity  “inconsistent” with  their  sex,  that  law  condi-
tions  the  availability  of  medications  on  a  patient’s  sex.
Male  (but  not  female)  adolescents  can  receive  medicines 
that help  them  look  like boys, and  female  (but not male) 
adolescents can receive medicines that help them look like
girls.
Tennessee’s  law expressly  classifies  on  the basis  of  sex 

and  transgender  status,  so  the  Constitution  and  settled 
precedent  require  the Court  to  subject  it  to  intermediate 
scrutiny.  The majority contorts logic and precedent to say 
otherwise,  inexplicably  declaring  it must  uphold  Tennes-
see’s  categorical  ban  on  lifesaving  medical  treatment  so
long as “ ‘any reasonably conceivable state of facts’ ” might
justify  it.  Ante, at 21.  Thus, the majority subjects a  law 
that plainly discriminates on the basis of sex to mere ra-
tional-basis review.  By retreating from meaningful judicial
review exactly where it matters most, the Court abandons
transgender children and their families to political whims. 
In sadness, I dissent. 

I 
A 

Begin with the medical context in which Tennessee’s law 
operates.  See Tenn. Code Ann. §68–33–101 et seq.; see also 
S. B. 1, 113th Gen. Assem., 1st Extra. Sess. (2023) (SB1).
Doctors  in  the United States prescribe hormones and pu-
berty inhibitors to treat a range of medical conditions.  Of-
ten,  they are administered  to help minors conform to  the
typical appearance associated with  their sex  identified at 
birth.  Children who start experiencing puberty at a prem-
ature age (precocious puberty), for example, have long re-
ceived  puberty-delaying medications  to  stave  off  puberty
until adolescence.  See App. 22.  Adolescent boys might also 
receive  the  hormone  testosterone  to  initiate  puberty  de-
layed beyond its typical start.  App. to Pet. for Cert. 266a.
Without  testosterone,  puberty  would  “eventually  initiate 
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naturally”  in most patients, but medication  “is  often pre-
scribed to avoid some of the social stigma that comes from
undergoing puberty later than one’s peers.”  Ibid.  Adoles-
cent females with delayed puberty may receive the hormone
estrogen for the same reason.  Ibid. 
After puberty begins, doctors may prescribe these same 

medicines  to adolescents whose physical appearance does 
not align with what one might expect from their sex identi-
fied at birth.  An adolescent female, for example, might re-
ceive testosterone suppressors and hormonal birth control 
to reduce the growth of unwanted hair on her face or body
(sometimes called male-pattern hair growth or hirsutism).
See ibid.; see also App. 100 (“[M]edications that are used to
suppress testosterone can be used to address symptoms of 
polycystic ovarian syndrome, which can include unwanted 
facial  hair  and  body  hair,  excessive  sweating,  and  body 
odor”); Brief for Experts on Gender Affirming Care as Amici 
Curiae 12 (describing the prevalence of hirsutism in people
identified as female at birth).1  An adolescent male may also
receive hormones to address a benign but atypical increase
in breast gland tissue (known as gynecomastia), sometimes
resulting from below-average testosterone levels.  See, e.g., 
G. Kanakis et al., EAA Clinical Practice Guidelines—Gyne-
comastia  Evaluation  and Management,  7  Andrology  778,
779–780  (2019).  Like  any  medical  treatment,  hormones
and puberty blockers  come with  the potential  for  side ef-
fects.  See, e.g., App. to Pet. for Cert. 266a–267a; App. 970–
974; Brief for United States 45–46.  Yet patients and their
parents may decide to proceed with treatment on the advice
of a physician, despite the accompanying medical risks.
Physicians  prescribe  these  same  medications  to 

transgender  adolescents,  whose  gender  identity  is  incon-

—————— 
1See also W. Hafsi & J. Kaur, Hirsutism, StatPearls  (May 3, 2023),

https://www.ncbi.nlm.nih.gov/books/NBK470417/. 
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sistent with their sex identified at birth.  Hormones and pu-
berty blockers help align transgender adolescents’ physical 
appearance with their gender identity, as they do when pre-
scribed to adolescents who want to align their appearances 
with their sex identified at birth.  The same puberty sup-
pressants prescribed  to pause  the onset  of precocious pu-
berty can pause puberty for transgender adolescents, giving
them  “time  to  further  understand  their  gender  identity.” 
App. to Pet. for Cert. 256a.   
Hormone therapy later allows transgender teens to initi-

ate puberty consistent with their gender identity.  That typ-
ically involves testosterone for adolescent transgender boys 
(who were  identified as  female at birth) and  testosterone 
suppression and estrogen for adolescent transgender girls
(who were  identified  as male  at  birth).    Such  treatments 
help  adolescents  identified  as  female  at  birth  look  more
masculine and those identified as male at birth look more 
feminine.  As is true for most medical treatment for minors, 
puberty  blockers  and  hormones  should  be  administered 
only after a comprehensive and individualized risk-benefit 
assessment,  and  with  parental  consent.  See  American 
Medical Association, Code of Medical Ethics, 2.2.1 Pediatric 
Decision Making  (2022);  E.  Coleman  et al.,  Standards  of 
Care  for  the Health  of  Transgender  and Gender  Diverse
People, Version 8, 23 Int’l J. Transgender Health S1, S58
(2022).2 
Transgender  adolescents’  access  to  hormones  and  pu-

berty  blockers  (known  as  gender-affirming  care)  is  not  a 
matter of mere cosmetic preference.  To the contrary, access 
to care can be a question of life or death.  Some transgender
adolescents suffer from gender dysphoria, a medical condi-
tion  characterized  by  clinically  significant  and  persistent 

—————— 
2 The use of surgery to treat gender dysphoria, which JUSTICE THOMAS 

addresses in some detail, see ante, at 11 (concurring opinion), is not at 
issue in this case. 
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distress  resulting  from  incongruence  between  a  person’s 
gender identity and sex identified at birth.  App. to Pet. for 
Cert. 251a–252a.  If  left untreated, gender dysphoria can
lead  to  severe  anxiety,  depression,  eating  disorders,  sub-
stance  abuse,  self-harm,  and  suicidality.    See,  e.g.,  Cole-
man, 23  Int’l  J. Transgender Health, at S62.   Suicide,  in 
particular,  is  a major  concern  for  parents  of  transgender
teenagers,  as  the  lifetime  prevalence  of  suicide  attempts 
among  transgender  individuals  may  be  as  high  as  40%.
App. to Pet. for Cert. 264a.  Tragically, studies suggest that
as many as one-third of transgender high school students
attempt suicide in any given year.3 
When  provided  in  appropriate  cases,  gender-affirming 

medical care can meaningfully improve the health and well-
being of transgender adolescents, reducing anxiety, depres-
sion, suicidal ideation, and (for some patients) the need for 
more invasive surgical treatments later in life.4  That is why 
the American Academy of Pediatrics, American Medical As-
sociation, American Psychiatric Association, American Psy-
chological Association, and American Academy of Child Ad-
olescent Psychiatry  all  agree  that  hormones  and  puberty 
blockers are “appropriate and medically necessary” to treat
gender dysphoria when clinically indicated.  Id., at 285a.5 
—————— 
3See M.  Johns  et al.,  Transgender  Identity  and Experiences  of  Vio- 

lence Victimization, Substance Use, Suicide Risk, and Sexual Risk Be-
haviors  Among  High  School  Students,  68  Morbidity  and  Mortality 
Weekly Rep. 67, 70 (2019). 
4The majority and JUSTICE THOMAS make much of recent changes to

the routine provision of gender-affirming care to minors in Norway, Swe-
den, and England.  Ante, at 3–4, 23; ante, at 13–14 (concurring opinion).
While all three countries have committed to researching further the risks
and  benefits  of  prescribing  puberty  blockers  and  hormones  to  adoles-
cents,  none  has  categorically  banned  doctors  from  providing  patients
with all gender-affirming care where medically necessary.  See Brief for 
Foreign Non-Profit Organizations as Amici Curiae 4–13. 

5Far from signaling that “self-proclaimed experts” can determine “ ‘the
meaning of the Constitution,’ ” ante, at 6 (opinion of THOMAS, J.), this ref-
erence to the positions of major medical organizations is simply one piece 



   
   

 
 
 

 

 

 

 

 
 

  

   

 

 

6  UNITED STATES v. SKRMETTI 

SOTOMAYOR, J., dissenting 

B 
Tennessee has taken a different tack.  The State enacted 

SB1  to  categorically  prohibit  physicians  from  prescribing
puberty blockers and hormone therapy  for  the purpose of
treating gender dysphoria in minors.  Tennessee’s blanket 
ban applies only when hormones and puberty blockers are 
prescribed to “[e]nabl[e] a minor to identify with, or live as, 
a purported identity inconsistent with the minor’s sex” or
to alleviate “discomfort or distress from a discordance be-
tween the minor’s sex and asserted identity.”  Tenn. Code 
Ann. §68–33–103(a)(1).  SB1  leaves untouched  the use of 
the same drugs to treat any other medical condition, includ-
ing delayed  (or early) puberty and any other  “physical or
chemical  abnormality  present  in  a  minor  that  is  incon-
sistent with the normal development of a human being of 
the minor’s sex.”  §68–33–102(1).  In other words, SB1 al-
lows physicians to help align adolescents’ physical appear-
ance with their gender identity (despite associated risks) if
it is consistent with their sex identified at birth, but not if 
inconsistent.   Indeed, Tennessee’s stated interests in SB1 
include “encouraging minors to appreciate their sex.”  §68– 
33–101(m). 

C 
Tennessee’s ban applies no matter what the minor’s par-

ents and doctors think, with no regard for the severity of
the minor’s mental health conditions or the extent to which 
treatment  is medically  necessary  for  an  individual  child.
The stories of the plaintiffs in this case reflect the stakes of 
—————— 
of factual context relevant to the Court’s assessment of whether SB1 is 
substantially related to the achievement of an important government in-
terest.  See infra, at 10 (describing the intermediate scrutiny standard). 
Indeed, even JUSTICE THOMAS seems to recognize that some scientific and 
medical evidence (at least that which is consistent with his view of the 
merits) is relevant to the questions this case presents.  See ante, at 9, 10, 
14, 15, 20 (referencing the Cass Review and various peer-reviewed med-
ical journals).   



   
 
   

 
 

 
 
 

 
    

 
 

 

  
 

 

 

7 Cite as:  605 U. S. ____ (2025) 

SOTOMAYOR, J., dissenting 

that harsh reality. 
Ryan Roe, now 16, felt as early as elementary school that

he “was a boy.”  App. to Pet. for Cert. 234a.  Before puberty,
Ryan thought “there wasn’t  that much of a difference be-
tween boys and girls” and that he “could manage existing 
in  the  middle.”  Ibid.  As  puberty  approached,  however,
Ryan  grew  increasingly  anxious  about  the  impending 
changes to his body.  He started throwing up every morning 
before school.  As his voice changed, Ryan contemplated go-
ing mute.  Id., at 235a.  Eventually, after two years of psy-
chotherapy  and  extensive  consultations  with  his  parents
and doctors, Ryan’s physicians prescribed him testosterone. 
Ryan began to find his voice again.  He started raising his
hand in class, participating in school, and looking at himself 
in the mirror.  Ryan attests that “[g]ender-affirming health
care saved [his] life.”  Id., at 234a.  For Ryan’s parents, “[i]t
is simply not an option to cut [him] off from this care.”  Id., 
at  246a.  “I  worry  about  his  ability  to  survive,”  Ryan’s
mother attests.  “[L]osing him would break me.”  Ibid. 
L. W., too, began to question her gender as early as fourth 

grade.  At the time, she  felt  like she was “drowning” and 
“trapped  in the wrong body,” often sick at school because 
she “did not feel comfortable using the boy’s bathroom.”  Id., 
at 223a.  At age 13, L. W. and her parents sought out med-
ical treatment.  Puberty blockers and estrogen, prescribed 
to L. W.  after  consultation with her  parents  and doctors, 
changed her  life.    “We have  a  confident,  happy  daughter 
now, who is free to be herself,” her mom explains.  App. 85.
“As a mother, I could not bear watching my child go through
physical  changes  that  would  destroy  her  well-being  and 
cause her life-long pain.”  Id., at 86. 
Echoing a similar refrain, John Doe and his family attest 

that John felt from an early age he was a boy.  He chose a 
male name for himself around the age of three.  As puberty 
approached, John grew terrified of undergoing what he saw 
as  “the  wrong  puberty,”  recognizing  that  “some  of  those 
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changes could be permanent.”  App. to Pet. for Cert. 232a.
After years of psychotherapy, he began taking puberty-de-
laying medication.  His mother, who “shed many tears dur-
ing the first year” of this process, acknowledges that “John’s 
gender transition has not been easy.”  App. 95.  Yet she at-
tests  that  John’s  access  to medical  treatment  is  “the  one 
thing” that gives her hope that he can “have a fulfilling life.” 
Id., at 94. 

D 
Faced  with  the  choice  between  leaving  Tennessee  in

search of treatment and risking their children’s lives, Ryan,
John,  L. W.,  and  their  parents  sued  to  enjoin  SB1.    The 
United States  intervened  in support.6  Together,  they ar-
gued that SB1 unconstitutionally discriminates on the ba-
sis of sex and transgender status.  After review of the fac-
tual record, the District Court agreed, holding that the law 
would likely fail intermediate scrutiny because its targeted 
ban on promoting inconsistency with sex was not substan-
tially related to Tennessee’s asserted interest in protecting
minors  from  dangerous  medical  procedures.  L. W.  v. 
Skrmetti, 679 F. Supp. 3d 668, 710 (MD Tenn. 2023). 
A divided panel of the Sixth Circuit reversed.  All three 

judges appeared to “accept the premise” that “the statut[e] 
treat[s] minors differently based on sex.”  L. W. v. Skrmetti, 
83 F. 4th 460, 481 (2023); see also id., at 484 (“[T]he neces-
sity of heightened review . . . will not be present every time 
that sex factors into a government decision”).  Yet the ma-
jority refused to apply intermediate scrutiny because it be-
lieved that the law did not necessarily “disadvantage ‘per-
sons’ based on their sex.”   Id., at 483.   Because the Sixth 

—————— 
6Although the United States submitted a letter to this Court changing 

its position on the equal protection question after the completion of oral 
argument, see ante, at 8, n. 1 (majority opinion), the United States has
neither withdrawn its briefs nor sought to dismiss this case.  The United 
States therefore remains the petitioner in this case. 
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Circuit  never  applied  intermediate  scrutiny  to  SB1,  the
only question this Court must decide is whether the Consti-
tution required it to do so. 

II 
A 

The  level  of  constitutional  scrutiny  courts  apply  in  re-
viewing state action is enormously consequential.  Where a 
state law neither “proceeds along suspect lines nor infringes
fundamental constitutional rights,” reviewing courts gener-
ally  uphold  a  challenged  law under  the Equal Protection 
Clause so long as “any reasonably conceivable state of facts 
. . .  could  provide  a  rational  basis  for  the  classification.” 
FCC  v. Beach  Communications,  Inc.,  508  U. S.  307,  313 
(1993).  That lenient standard, which the majority errone-
ously applies today, demands hardly more than a cursory
glance at the State’s reasons for legislating. 
This  Court  has  long  recognized,  however,  that  a  more 

“searching” judicial review is warranted when the rights of 
“discrete  and  insular  minorities”  are  at  stake.    United 
States  v. Carolene  Products  Co.,  304 U. S.  144,  153,  n. 4 
(1938).  Because such minorities often face systemic barri-
ers to vindicating their interests through the political pro-
cess, courts have a comparative advantage over the elected 
branches in safeguarding their rights.  Ibid.  Such judicial
scrutiny is at its apex in reviewing laws that classify on the
basis of race and national origin.  States may not enact laws 
that classify on those bases unless they can pass through 
the “daunting two-step examination known in our cases as
‘strict scrutiny.’ ” Students for Fair Admissions, Inc. v. Pres­
ident and Fellows of Harvard College, 600 U. S. 181, 206 
(2023); see id., at 206–207 (“Under that standard we ask . . . 
whether the racial classification is used to ‘further compel-
ling governmental  interests’ ” and  then  “whether  the gov-
ernment’s use of race is ‘narrowly tailored—meaning ‘nec-
essary’—to achieve that interest”). 
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For nearly half a century, the Court has applied a differ-
ent standard, known as intermediate scrutiny, to all “stat-
utory classifications that distinguish between males and fe-
males.”  Nevada Dept. of Human Resources v. Hibbs, 538 
U. S.  721,  728  (2003);  see Craig  v. Boren,  429 U. S.  190, 
197–199 (1976).  States can differentiate on the basis of sex 
only  to  “ ‘serv[e]  important  governmental  objectives’ ”  and
only if the sex classification is “ ‘substantially related to the
achievement of those objectives.’ ”  Hibbs, 538 U. S., at 728. 
The standard is an intermediate one because it strikes an 
important balance.  On the one hand, there are some genu-
ine “[p]hysical differences between men and women,” so not
all sex-based  legislation  is discriminatory or constitution-
ally proscribed.  Virginia, 518 U. S., at 533.  On the other 
hand, sex-based legislation always presents a serious risk 
of invidious discrimination that relies on “overbroad gener-
alizations about the different talents, capacities, or prefer-
ences of males or females.”  Ibid.  Intermediate scrutiny is
the  core  judicial  tool  to differentiate  innocuous  sex-based 
laws from discriminatory ones. 

B 
SB1 plainly classifies on the basis of sex, so the Constitu-

tion demands intermediate scrutiny.  Recall that SB1 pro-
hibits  the  prescription  of  hormone  therapy  and  puberty 
blockers only if done to “enable a minor to identify with, or 
live as, a purported identity inconsistent with the minor’s
sex” or to alleviate “discomfort or distress from a discord-
ance between the minor’s sex and asserted identity.”  Tenn. 
Code Ann. §68–33–103(a)(1). Use of the same drugs to treat 
any  other  “ ‘disease’ ”  is  unaffected.    §68–33–103(b)(1)(A).
Physicians  may  continue,  for  example,  to  prescribe  hor-
mones and puberty blockers to treat any “physical or chem-
ical  abnormality  present  in  a  minor  that  is  inconsistent 
with the normal development of a human being of the mi-
nor’s sex.”  §68–33–102(1). 
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What does that mean in practice?  Simply that sex deter-
mines access to the covered medication.  Physicians in Ten-
nessee can prescribe hormones and puberty blockers to help
a male child, but not a female child, look more like a boy; 
and to help a female child, but not a male child, look more
like a girl.  Put in the statute’s own terms, doctors can fa-
cilitate  consistency  between  an  adolescent’s  physical  ap-
pearance and the “normal development” of her sex identi-
fied at birth, but they may not use the same medications to
facilitate  “inconsisten[cy]”  with  sex.  All  this,  the  State 
openly admits, in service of “encouraging minors to appre-
ciate their sex.”  §68–33–101(m).
Like any other statute that turns on inconsistency with a

protected characteristic, SB1 plainly classifies on the basis 
of sex. A simple analogy illustrates the point.  Suppose Ten-
nessee prohibited minors from attending “ ‘any services, rit-
uals, or assemblies if done for the purpose of allowing the
minor  to  identify  with  a  purported  identity  inconsistent 
with the minor’s religion.’ ”  Brief for Yale Philosophers as 
Amici Curiae 10.  No one would seriously dispute that such
a rule classifies on the basis of religion.  Whether the law 
prohibits a minor  from attending any particular religious 
service  turns  on  the minor’s  religion: A  Jewish  child  can 
visit a synagogue but not a church, while a Christian child 
can attend church but not the synagogue. 
SB1 operates in the same way.  Consider the mother who 

contacts a Tennessee doctor, concerned that her adolescent 
child has begun growing unwanted facial hair.   This hair 
growth, the mother reports, has spurred significant distress
because it makes her child look unduly masculine.  The doc-
tor’s next step depends on the adolescent’s sex.  If the pa-
tient was identified as female at birth, SB1 allows the phy-
sician  to  alleviate  her  distress  with  testosterone 
suppressants.  See App. to Pet.  for Cert. 266a (describing
such treatments); App. 100 (same).  What if the adolescent 
was identified male at birth, however?  SB1 precludes the 
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patient from receiving the same medicine. 
Now consider the parents who tell a Tennessee pediatri-

cian that their teenage child has been experiencing an un-
wanted (but medically benign) buildup of breast gland tis-
sue.  See supra, at 3.  Again, the pediatrician’s next move
depends on the patient’s sex.  Identified male at birth?  SB1 
allows  the physician  to prescribe hormones  to  reduce  the 
buildup of such tissue.  Yet a child identified as female at 
birth experiencing the same (or more) distress must be de-
nied  the  same prescription.  In both  scenarios, SB1  “pro-
vides that different treatment be accorded to [persons] on 
the  basis  of  their  sex,”  and  therefore  necessarily  “estab-
lishes a classification subject to scrutiny under the Equal 
Protection Clause.”  Reed v. Reed, 404 U. S. 71, 75 (1971).7 
The Sixth Circuit apparently agreed.  83 F. 4th, at 481 (ac-
cepting the premise that “the statut[e] treat[s] minors dif-
ferently based on sex”).
Tennessee, too, essentially concedes the point.  It admits 

that a prohibition on wearing clothing “ ‘inconsistent with’ ” 
the  wearer’s  sex  would  trigger  intermediate  scrutiny,  as
would a law prohibiting professionals from working in jobs
“ ‘inconsistent with’ ”  their sex.   Brief  for Respondents 25.
That is because for some jobs and some outfits, “a male can
have the job” or wear the outfit, “and a female cannot.”  Ibid. 
SB1  draws  exactly  the  same  kind  of  sex-based  line:  For 
some treatments that help adolescents look and feel more
masculine, a male minor can have the treatment, and a fe-
male minor cannot.8 
—————— 
7 JUSTICE ALITO insists that the words “sex” and “gender” in our equal 

protection precedents refer to an “ ‘immutable characteristic determined 
solely by the accident of birth.’ ”  Ante, at 2 (opinion concurring in part 
and concurring in judgment) (quoting Frontiero v. Richardson, 411 U. S. 
677, 686 (1973)).  SB1 discriminates along those very lines: Adolescents
displaying male “characteristic[s]” at birth are precluded from accessing
the  same medications  those with  female  characteristics  can  freely  re-
ceive.  Id., at 686. 
8The majority dismisses out of hand the United States’ assertion that 
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That SB1 conditions a patient’s access to treatment even
in part on her sex is enough to trigger intermediate scru-
tiny.  This  Court’s  equal  protection  precedents  ask  only 
whether a law “differentiates on the basis of gender.”  Ses­
sions v. Morales­Santana, 582 U. S. 47, 58 (2017).  If so, the 
law “attract[s] heightened review under the Constitution’s
equal  protection  guarantee.”  Ibid.    A  long  line  of  this 
Court’s  equal  protection  precedents  confirms  that  much.
See Hibbs,  538  U. S.,  at  728  (“[S]tatutory  classifications 
that distinguish between males and females are subject to
heightened scrutiny”); Virginia, 518 U. S., at 531 (“Parties 
who seek to defend gender-based government action must 
demonstrate  an  ‘exceedingly  persuasive  justification’  for 
that action”); J. E. B. v. Alabama ex rel. T. B., 511 U. S. 127, 
136 (1994) (“[A]ll gender-based classifications today” “war-
ran[t] . . . heightened scrutiny”).  That is why an Alabama
statute that “authoriz[es] the imposition of alimony obliga-
tions on husbands, but not on wives,” “ ‘establishes a classi-
fication  subject  to  scrutiny  under  the  Equal  Protection
Clause’ ”: The plaintiff, “Mr. Orr[,] bears a burden he would 
not bear were he female.”  Orr v. Orr, 440 U. S. 268, 273, 
278 (1979).
This Court’s decision in Bostock v. Clayton County, 590 

U. S. 644 (2020), confirms the classification on SB1’s face. 

—————— 
SB1  is designed to  “force boys and girls  to  look and  live  like boys and 
girls,” Brief for United States 23, urging that any suggestion of sex ste-
reotyping is relevant only to whether a law that classifies on the basis of
sex fails intermediate scrutiny.  Ante, at 15.  That argument ignores that
a law policing a sex stereotype, like the hypothetical requirement that 
all children wear “sex-consistent clothing,” can itself qualify as sex-based
government  action  that  triggers  intermediate  scrutiny.  See  United 
States v. Virginia, 518 U. S. 515, 531 (1996); Bostock v. Clayton County, 
590 U. S. 644, 660 (2020).  The clothing law would tolerate from a female 
minor at least some behavior (wearing a skirt, for example) that it pro-
scribes for male minors and thereby treat minors differently on the basis
of sex.  In any event, the United States need not rest on a theory of sex 
stereotyping here because SB1 classifies by sex on its face. 
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As Bostock explained in the context of Title VII’s prohibition 
on employment discrimination, “it is impossible to discrim-
inate against a person for being homosexual or transgender
without  discriminating  against  that  individual  based  on 
sex.”  Id., at 660.  In deciding that discrimination based on
incongruence between sex and gender identity was discrim-
ination “because of sex,” Bostock asked the very same ques-
tion our equal protection precedents do: whether “changing 
the employee’s sex would have yielded a different choice by 
the employer.”  Id., at 659–660; cf. Students for Fair Admis­
sions, Inc., 600 U. S., at 231 (applying strict scrutiny to gov-
ernment actions that treat people differently “on the basis
of race”).9  The answer was clearly yes, for the simple reason 
that discrimination against transgender employees neces-
sarily  “penalizes  a  person  identified  as male  at  birth  for 
traits or actions that it tolerates in an employee identified 
—————— 
9 JUSTICE THOMAS and JUSTICE ALITO observe, correctly, that the Equal

Protection Clause and Title VII use different words.  Ante, at 8 (opinion 
of ALITO, J.); ante, at 2 (opinion of THOMAS, J.).  Yet that difference in 
wording does not change that this Court’s equal protection precedents 
have always required courts to ask the same question this Court consid-
ered in Bostock: that is, whether a law “differentiate[s] on the basis of 
gender.”  Sessions v. Morales­Santana, 582 U. S. 47, 58 (2017).
To be sure, the constitutional analysis diverges from Title VII once a 

court  identifies  a  law  or  policy  that differentiates  on  the  basis  of  sex.
That is because the Constitution tolerates governmental differentiation
on that basis if it survives intermediate scrutiny.  Virginia, 518 U. S., at 
533.  Title VII offers employers no similar opportunity to justify sex dis-
crimination,  so  the  inquiry  largely  concludes  once  an  employee  estab-
lishes  that  she was  treated worse because of  sex or another protected 
trait.  See Muldrow v. St. Louis, 601 U. S. 346, 354 (2024).  There is no 
reason to think, however, that a facial classification like SB1 could sim-
ultaneously be sex based under Title VII and sex neutral under the Equal 
Protection Clause.  See General Elec. Co. v. Gilbert, 429 U. S. 125, 133 
(1976)  (“Particularly  in  the  case  of  defining  the  term  ‘discrimination,’ 
which  Congress  has  nowhere  in  Title  VII  defined,  [equal  protection] 
cases afford an existing body of law analyzing and discussing that term
in a legal context not wholly dissimilar to the concerns which Congress 
manifested in enacting Title VII”). 
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as female at birth.”  Bostock, 590 U. S., at 660.  Nor was it 
a defense  to  liability  that  the discrimination might apply 
equally to both sexes: “[A]n employer who fires a woman,
Hannah,  because  she  is  insufficiently  feminine  and  also 
fires a man, Bob, for being insufficiently masculine” in both
cases  “fires an  individual  in part because of  sex.”   Id.,  at 
659.  The same is true of SB1.  By depriving adolescents of
hormones and puberty blockers only when such treatment 
is “inconsistent with” a minor’s sex, the law necessarily de-
prives minors identified as male at birth of the same treat-
ment it tolerates for an adolescent identified as female at 
birth (and vice versa). 

III 
Notwithstanding that SB1 distinguishes between males 

and  females  in  the medical  treatments  it  authorizes,  the 
Sixth Circuit  declined  to  apply  intermediate  scrutiny.    It 
believed  SB1’s  treatment  of  both  sexes  to  be  “even-
hande[d],” 83 F. 4th, at 479, meaning (in the panel’s judg-
ment) the classifications were not “invidious” or “unfai[r].” 
Id.,  at 483–484.  Intermediate  scrutiny,  of  course,  is how
this Court determines whether a particular sex-based clas-
sification  is  invidious  or  unfair.  See,  e.g., Virginia,  518 
U. S., at 531.  The Sixth Circuit thus effectively held that 
intermediate  scrutiny  did  not  apply  to  SB1  because  it 
thought SB1 might well pass such scrutiny.  Even the ma-
jority today does not endorse this circular approach.10 

—————— 
10 JUSTICE ALITO, for his part, suggests that a law does not “classify” on 

the basis of sex unless  it explicitly creates one rule  for the class of all 
women and another  for the class of all men.  Ante, at 3–6.  The Four-
teenth Amendment, however, “protect[s] persons, not groups.”  Adarand 
Constructors, Inc. v. Peña, 515 U. S. 200, 227 (1995).  “ ‘[A]t the heart of 
the Constitution’s guarantee of equal protection,’ ” this Court has said, 
“ ‘lies the simple command that the Government must treat citizens as
individuals, not as simply components of a racial, religious, sexual or na-
tional class.’ ”  Students for Fair Admissions, Inc. v. President and Fel­
lows  of Harvard College,  600 U. S.  181,  223  (2023)  (quoting Miller v. 
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Though  it  skirts  the Sixth Circuit’s  error,  the majority
rests its conclusion on an equally implausible ground: that
SB1’s prohibition on treatments “inconsistent with [a] mi-
nor’s sex” contains no sex classification at all.  Tenn. Code 
Ann. §68–33–103(a)(1).   As the statute’s text itself makes 
clear, that conclusion is indefensible. 

A 
How does the majority wriggle itself (and the Sixth Cir-

cuit) free of any obligation to take a closer look?  It abstracts 
away the sex classification on SB1’s face, asserting that the 
law classifies based only  on  “age” and  “medical purpose.” 
The theory, apparently, is that SB1 is sex neutral because 
it simply allows doctors to “administer puberty blockers or
hormones to minors to treat certain conditions but not  to 
treat gender dysphoria.”  Ante, at 9.  Unlike a law that pro-
hibits attendance at a religious service “inconsistent with”
the attendee’s religion, the majority says, “[a] law prohibit-
ing the administration of specific drugs for particular med-
ical  uses”  simply  does  not  trigger  heightened  scrutiny. 
Ante, at 14. 
The  problem with  the majority’s  argument  is  that  the 

very  “medical purpose” SB1 prohibits  is defined by  refer-
ence to the patient’s sex.  Key to whether a minor may re-
ceive puberty blockers  or hormones  is whether  the  treat-
ment facilitates the “medical purpose” of helping the minor 
live or appear “inconsistent with” the minor’s sex.  That is 
why changing a patient’s sex yields different outcomes un-
der SB1.  Again,  take  the adolescent distressed by newly 
developing facial hair.  Was the patient identified female at 
—————— 
Johnson, 515 U. S. 900, 911 (1995)).  That SB1 imposes sex-based classi-
fications on Tennessee boys as well as girls does not resolve the equal
protection problem: If anything, it exacerbates it.  See Loving v. Virginia, 
388 U. S. 1, 8 (1967) (“[W]e reject the notion that the mere ‘equal appli-
cation’ of a statute containing racial classifications is enough to remove 
the classifications from the Fourteenth Amendment’s proscription of all
invidious racial discriminatio[n] . . . ”). 
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birth?  SB1 authorizes the prescription of medication.  Male 
at birth?  SB1 prohibits it.
For truly sex-neutral laws, it is impossible to imagine a 

single scenario where changing a patient’s sex yields a dif-
ferent result.  To borrow from the majority’s catalog of ap-
parently benign medical-use distinctions, imagine Tennes-
see allowed consumption of DayQuil to ease coughs, but not 
minor aches and pains.  See ante, at 12.  The regulated med-
ical purposes  (treatment of  coughs, aches, and pains) are
unrelated  to  sex,  so  a  patient’s  sex will  never  determine
whether  she  can  consume  DayQuil.  All  that  matters  is 
whether the patient has a cough. 
So too for New York’s ban on assisted suicide, which the 

majority equates to SB1. Ante, at 10.  In Vacco v. Quill, 521 
U. S. 793 (1997), this Court subjected the assisted-suicide 
ban  to  rational-basis  review  because  it  neither  “treat[ed]
anyone differently  from anyone else” nor  “dr[ew] any dis-
tinctions between persons.”  Id., at 800.  In New York, the 
Court explained, “[e]veryone” can “refuse unwanted lifesav-
ing medical treatment” and “no one is permitted to assist a 
suicide.”  Ibid.  Yet unlike for SB1, neither sex nor any other 
protected characteristic distinguished the terminally ill pa-
tient who could permissibly “ ‘hasten death’ ” from another 
prohibited  from doing so.  Id., at 800–801.  All  that mat-
tered was the patient’s existing connection to  life-support
systems: Those  connected  could  lawfully hasten death by
discontinuing treatment, while others (who required a pre-
scription for lethal medication to do so) could not.  The pa-
tient’s sex (or race, or national origin) would never decide 
the outcome.  SB1, by contrast, renders every treatment de-
cision it regulates dependent on two things: a minor’s sex 
identified  at  birth,  and  the  consistency  of  the  requested
treatment with that sex. 
That  the  majority  finds  a  way  to  recast  SB1  in  sex-

neutral terms is no evidence that SB1 is sex neutral in the 
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way hypothetical prohibitions on DayQuil or assisted sui-
cide would be.  Contra, ante, at 14.  The majority empha-
sizes  that,  in Tennessee,  “no minor may be administered 
puberty blockers or hormones to  treat gender dysphoria,”
while  “minors  of  any  sex  may  be  administered  puberty 
blockers or hormones for other purposes.”  Ante, at 13.  But 
nearly every discriminatory law is susceptible to a similarly 
race- or sex-neutral characterization.  A prohibition on in-
terracial marriage, for example, allows no person to marry
someone outside of her race, while allowing persons of any
race to marry within their races.  See Loving v. Virginia, 
388 U. S. 1, 9 (1967).11  The same is true of a hypothetical
law prohibiting attendance at services “inconsistent with”
a child’s religion, while allowing all children to attend reli-
gion-consistent services.  See supra, at 11.  Indeed, the ma-
jority itself seems to recognize that laws prohibiting profes-
sions  “inconsistent”  with  a  person’s  sex,  marriages
“inconsistent” with a person’s race, or religious services “in-
consistent” with a person’s faith must be subject to height-
ened review, even if rewritten as ostensibly neutral prohi-
bitions on sex-, race-, and faith-inconsistent behavior.  See 
ante, at 13–14.  And although the majority insists that its
logic would not apply to the hypothetical religion-consistent
services  law, ante,  at 14,  it  offers no principled  reason  to
differentiate that law from SB1’s prohibition on promoting 
—————— 
11 JUSTICE ALITO takes the position that this Court scrutinized and in-

validated Virginia’s antimiscegenation law because of its impermissible
purpose “ ‘to maintain White Supremacy’ ” and not simply because it clas-
sified on the basis of race.  Ante, at 6, n.2.  Of course, that is not what 
Loving said.  See 388 U. S., at 11  (“[T]he Equal Protection Clause de-
mands that racial classifications . . . be subjected to the ‘most rigid scru-
tiny’ ”); see also ante, at 13 (majority opinion).  In any event, the notion 
that some category of laws employing sex classifications should be scru-
tinized only if the purpose is “invidious sex discrimination,” ante, at 6, 
n. 2 (opinion of ALITO, J.), flips the equal protection inquiry on its head. 
The whole purpose, after all, of intermediate scrutiny is to separate in-
vidious sex classifications from permissible ones. 
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“inconsisten[cy] with” the patient’s sex. 
B 

Recognizing, perhaps, that this Court already decided in 
Bostock that discrimination based on incongruence between 
sex and gender identity was itself discrimination “because 
of sex,” the majority seeks to distinguish Bostock away. Un-
like in Bostock, the majority urges, “changing a minor’s sex
or transgender status does not alter the application of SB1.” 
Ante, at 19.   Again,  it emphasizes that no “medical treat-
ment” under SB1 is actually doled out on the basis of sex, 
because  (it  says) medical  “treatment”  necessarily  encom-
passes  “both  a  given  drug  and  the  specific  indication  for 
which it is being administered.”  Ante, at 12–13, 18–19.  The 
majority’s logic is as follows: “If a transgender boy [who was 
identified as female at birth] seeks testosterone to treat his
gender dysphoria, SB1 prevents a healthcare provider from
administering it to him.”  Ante, at 19.  “If you change his
biological sex from female to male,” the majority says, “SB1 
would still not permit him the hormones he seeks because 
he would lack a qualifying diagnosis for the testosterone—
such as a congenital defect, precocious puberty, disease, or
physical injury.”  Ibid. 
As should be abundantly clear by this point, the major-

ity’s  recharacterization  of  SB1  is  impossible  to  reconcile
with  the  statute’s  plain  terms.  SB1 allows physicians  to
prescribe hormones and puberty blockers to treat not just
some defined category of cancers and rashes, but any “phys-
ical or chemical abnormality present in a minor that is in-
consistent with the normal development of a human being 
of  the minor’s sex.”  §68–33–102(1).  If a minor has some 
physical  “abnormality”  (say, medically benign  facial hair) 
typically perceived as “inconsistent” with her sex identified
at birth  (female), SB1 deems  it a  “congenital defect”  that
physicians can treat.  Change the patient’s sex from female 
to male, and the law now forbids providing the same drugs 
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to rid the minor of the same facial hair.  In other words, SB1 
makes explicit that the very reason why a doctor can treat
an  adolescent  female  for  “hirsutism  (male-pattern  hair
growth),” but not gender dysphoria is that the former will 
promote consistency with sex, while the latter does the op-
posite.  Cf. ante, at 20 (majority opinion).  As was true in 
Bostock, then, the law deprives minors of medical treatment
based, in part, on sex.   
To be sure, when the hypothetical minor is male, not fe-

male, the patient’s diagnosis may well change too: The fe-
male adolescent distressed by facial hair might receive a di-
agnosis  of  hirsutism  while  the  male  adolescent  may  be 
diagnosed with gender dysphoria.  See supra, at 3, 11; see 
also ante, at 20 (majority opinion).  The same, however, was 
true in Bostock.  When an employer fires an employee be-
cause she is transgender, the Court explained, “two causal
factors may  be  in  play”:  the  individual’s  sex  and  the  sex
“with which  the  individual  identifies.”  590 U. S.,  at 661. 
Yet so long as the plaintiff ’s sex is “one but-for cause of that 
decision,”  the employer discriminates on  the basis of  sex. 
Id., at 656.  So too with SB1.  Sex and diagnosis may both 
“be in play.”  Id., at 661.  As long as sex is one of the law’s
distinguishing features, however, the law classifies on the
basis of sex, and the Equal Protection Clause requires ap-
plication of intermediate scrutiny. 

C 
In a final bid to avoid applying our equal protection prec-

edents, the majority asserts that “mere reference to sex” is
insufficient  to  trigger  intermediate  scrutiny,  especially  in
the “medical context.”  Ante, at 10.  Of course, not every leg-
islative mention of  sex  triggers  intermediate  scrutiny.   A 
law mandating that no person, “regardless of sex,” can con-
sume a dangerous drug,  for example, would be subject  to
rational-basis review.  Yet SB1 does not just mention sex.
It defines an entire category of prohibited conduct based on 
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inconsistency with sex.  And it is hard to imagine a law that 
prohibits conduct “inconsistent with” sex that could avoid
intermediate scrutiny.
Nor does the fact that SB1 concerns the “medical context” 

change the relevant analysis.  Ibid.  No one disputes that 
“[s]ome medical  treatments  and  procedures  are  uniquely
bound up in sex” or that there are “biological differences be-
tween men and women.”  Ibid.  That there are such physical
differences  is, after all, one of  the reasons why sex  is not
altogether  a  proscribed  classification.    See Virginia,  518 
U. S.,  at  533.   A  law  that  allowed only women  to  receive 
certain breast cancer treatments, for example, might well
be consistent with the Constitution’s equal protection man-
date  if the State establishes that the relevant treatments 
are suited to women’s (and not men’s) bodies.  Cf. ante, at 
11 (noting “ ‘many’ breast cancer treatments [are] approved
for women only”).  Laws that differentiate based on biologi-
cal distinctions between men and women are precisely the 
sort that States might successfully defend under interme-
diate  scrutiny.  Biological  differences  between  the  sexes,
however, are no reason to skirt such scrutiny altogether. 
Fashioning  a  medical-context-only  exception  also  runs 

counter  to  decades  of  equal  protection  precedents.    This 
Court has clarified that, although not every sex-based dis-
tinction is “marked by misconception and prejudice,” Tuan 
Anh Nguyen v. INS, 533 U. S. 53, 73 (2001), every sex-based 
distinction  does  warrant  intermediate  scrutiny.    See 
J. E. B.,  511 U. S.,  at  136  (“[A]ll  gender-based  classifica-
tions today” “warran[t] . . . heightened scrutiny” (emphasis
added)).
Take, for example, Tuan Anh Nguyen, where this Court 

assessed the constitutionality of a law imposing one set of 
citizenship-acquisition  requirements  on  children  born 
abroad out of wedlock to U. S. citizen mothers and another 
on those born of U. S. citizen fathers.  533 U. S., at 60.  The 
Court ultimately decided that the “different set of rules” for 
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fathers and mothers was  “neither  surprising nor  trouble-
some from a constitutional perspective” because “[f]athers 
and mothers are not similarly situated with regard to the 
proof of biological parenthood.”  Id., at 63.  We reached that 
conclusion, however, only after demanding of the Govern-
ment  an  explanation  for  why  that  sex  classification 
“ ‘serve[d]  “important governmental objectives” ’ ” and how 
“ ‘ “the  discriminatory  means  employed”  [were]  “substan-
tially related to the achievement of those objectives.” ’ ”  Id., 
at 60 (quoting Virginia, 518 U. S., at 533).  In no sense did 
the biological differences between the sexes relieve courts 
of  the  obligation  to  examine  the  sex  classification with  a 
careful constitutional eye.  Nor is any medical-context ex-
ception necessary because  intermediate  scrutiny  itself al-
lows the State to maintain classifications where justified by
biology. 

IV 
Having blithely dispensed with the notion that SB1 clas-

sifies  on  the  basis  of  sex,  the majority  next  asserts  that
“SB1 does not classify on the basis of transgender status.” 
Ante, at 16.  That too is contrary to the statute’s text and
plainly wrong.
SB1  prohibits  Tennessee  physicians  from  offering  hor-

mones and puberty blockers  to allow a minor  to  “identify 
with” a  gender  identity  inconsistent with her  sex.  Tenn. 
Code Ann. §68–33–103(a)(1)(A).  Desiring to “identify with” 
a gender identity inconsistent with sex is, of course, exactly
what it means to be transgender.  The two are wholly coex-
tensive.  See Oxford English Dictionary (3d ed., Dec. 2023), 
https://www.oed.com/dictionary/transgender_adj  (Trans-
gender, when used as an adjective, means “a person whose 
sense of personal identity and gender does not correspond 
to that person’s sex at birth . . . ”).  That is why it would defy
common sense to suggest an employer’s policy of firing all 
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persons  identifying  with  or  living  as  an  identity  incon-
sistent with their sex does not discriminate on the basis of 
transgender status.
Left with nowhere else to turn, the Court hinges its con-

clusion to the contrary on the by-now infamous footnote 20
of Geduldig v. Aiello, 417 U. S. 484 (1974), which declared 
that discrimination on the basis of pregnancy is not discrim-
ination on the basis of sex.  See id., at 496–497, n. 20.  The 
footnote reasoned that, although “only women can become
pregnant,” “[n]ormal pregnancy is an objectively identifia-
ble  physical  condition  with  unique  characteristics”  and 
“lawmakers are constitutionally free to include or exclude
pregnancy from the coverage of legislation . . . on any rea-
sonable basis, just as with respect to any other physical con-
dition.”  Ibid.  The takeaway, according to the majority, is
that  “not  . . .  every  legislative  classification  concerning 
pregnancy is a sex-based classification,” and so (apparently) 
not  every  legislative  classification  concerning  “gender  in-
congruence” (at least in the context of medical treatments)
classifies on  the basis of  transgender status.   Id.,  at 496, 
n. 20. 
Geduldig was “egregiously wrong” when it was decided,

both “[b]ecause pregnancy discrimination is inevitably sex 
discrimination” and because discrimination against women
is so “tightly interwoven with society’s beliefs about preg-
nancy and motherhood.”  Coleman v. Court  of Appeals  of 
Md., 566 U. S. 30, 56–57 (2012) (Ginsburg, J., dissenting). 
That  the  majority  must  resuscitate  so  unpersuasive  a
source, widely rejected as indefensible even 40 years ago, is 
itself a telling sign of the weakness of its position.  See S. 
Law,  Rethinking  Sex  and  the  Constitution,  132 
U. Pa. L. Rev.  955,  983  (1984)  (“Criticizing Geduldig  has 
. . . become a cottage industry”).  That the Court today ex-
tends Geduldig’s logic for the first time beyond pregnancy 
and abortion is more troubling still.  Divorced from its fact-
specific  context,  Geduldig’s  reasoning  may  well  suggest 
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that a law depriving all individuals who “have ever, or may 
someday, menstruate” of access to health insurance would 
be sex neutral merely because not all women menstruate. 
In  any  event,  even Geduldig’s  faulty  reasoning  cannot

save  the  majority’s  conclusion  that  SB1  is  innocent  of 
transgender discrimination.  Unlike pregnancy, a desire to
“identify with, or live as, a purported identity inconsistent
with [one’s] sex,” Tenn. Code Ann. §68–33–103(a)(1)(A), is
not  some  “objectively  identifiable physical  condition”  that 
legislatures  can  target  without  reference  to  sex  or 
transgender status, Geduldig, 417 U. S., at 496, n. 20.  And 
while  not  all  women  are  pregnant,  ibid.,  all  transgender
people, by definition, “identify with, or live as, a purported 
identity  inconsistent  with  [their]  sex,”  Tenn.  Code  Ann. 
§68–33–103(a)(1)(A).    So,  unlike  the  classes  of  pregnant
persons and women, the class of minors potentially affected 
by SB1 and transgender minors are one and the same.
That SB1 discriminates on the basis of transgender sta-

tus is yet another reason it must be subject to heightened 
scrutiny.  For  one,  this Court  already decided  in Bostock 
that “it  is  impossible to discriminate against a person for 
being . . . transgender without discriminating against that 
individual based on sex,” 590 U. S., at 660, and sex discrim-
ination  is  of  course  subject  to  heightened  scrutiny.    Nor 
should  there be serious dispute  that  transgender persons
bear the hallmarks of a quasi-suspect class.12  See Cleburne 
v. Cleburne Living Center, Inc., 473 U. S. 432, 441 (1985) 
—————— 
12Myriad courts across the country have reached the same conclusion.

See, e.g., Grimm v. Gloucester Cty. School Bd., 972 F. 3d 586, 610–613 
(CA4 2020); Karnoski v. Trump, 926 F. 3d 1180, 1200–1201 (CA9 2019) 
(per curiam); Evancho  v. Pine­Richland  School  Dist.,  237  F. Supp.  3d 
267, 288–289 (WD Pa. 2017); Adkins v. New York, 143 F. Supp. 3d 134, 
139 (SDNY 2015); Flack v. Wisconsin Dept. of Health Servs., 328 F. Supp. 
3d 931, 951–953 (WD Wis. 2018); F. V. v. Barron, 286 F. Supp. 3d 1131, 
1145 (Idaho 2018); M. A. B. v. Board of Ed. of Talbot Cty., 286 F. Supp. 
3d 704, 719–722 (Md. 2018); Norsworthy v. Beard, 87 F. Supp. 3d 1104, 
1119 (ND Cal. 2015). 
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(describing the standard).
Transgender people have long been subject to discrimina-

tion in healthcare, employment, and housing, and to ram-
pant  harassment  and  physical  violence.    See  Grimm  v. 
Gloucester Cty. School Bd., 972 F. 3d 586, 611 (CA4 2020) 
(detailing  that  history);  see  also  K.  Barry,  B.  Farrell,  J. 
Levi, & N. Vanguri, A Bare Desire To Harm: Transgender 
People and the Equal Protection Clause, 57 B. C. L. Rev.
507,  556–557  (2016)  (describing  Congress’s  exclusion  of 
transgender people from the Fair Housing Act, Americans 
with Disabilities Act, and Rehabilitation Act).  Individuals 
whose gender identity diverges from their sex identified at 
birth (whether labeled as “transgender” at the time or not),
moreover, have been subject to a lengthy history of de jure 
discrimination  in  the  form  of  cross-dressing  bans,  police
brutality, and anti-sodomy laws.  See, e.g., K. Redburn, Be-
fore Equal Protection: The Fall of Cross-Dressing Bans and 
the Transgender Legal Movement, 1963–86, 40 L. and Hist.
Rev. 679, 685, 687 (2022); A. Lvovsky, Vice Patrol 29, 108 
(2021); W. Eskridge, GayLaw: Challenging the Apartheid of 
the Closet 328–337 (1999) (cataloging state consensual sod-
omy laws, 1610–1988).   Beginning in 1843, cities ranging 
from “major metropolitan centers such as Chicago and Los
Angeles to small cities and towns including Cheyenne, Wy-
oming and Vermillion, South Dakota” enacted ordinances
that  (most  commonly)  criminalized  any  person  “ ‘ap-
pear[ing] upon any public street or other public place . . . in 
a dress not belonging to his or her sex.’ ”   Redburn, 40 L. 
and Hist. Rev., at 687.  In any event,  those searching for 
more  evidence  of  de jure  discrimination  against
transgender individuals, see ante, at 7–9 (BARRETT, J., con-
curring), need look no further than the present.  The Fed-
eral  Government,  for  example,  has  started  expelling 
transgender servicemembers from the military and threat-
ening to withdraw funding from schools and nonprofits that 
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espouse support for transgender individuals.13
  Transgender persons, moreover, have a defining charac-
teristic  (incongruence  between  sex  and  gender  identity)
that plainly “ ‘bears no relation to [the individual’s] ability 
to perform or contribute to society.’ ”  Cleburne, 473 U. S., 
at 441.  As a group, the class is no more “ ‘large, diverse, and 
amorphous,’ ” ante, at 4 (opinion of BARRETT, J.); ante, at 14 
(ALITO, J., concurring in part and concurring in judgment),
than most races or ethnic groups, many of which similarly 
include individuals with “ ‘a huge variety’ ” of identities and 
experiences, ante,  at 5  (opinion of BARRETT,  J.).  (Not all
racial, ethnic, or religious minorities, for example, “ ‘carry
an  obvious  badge’  of  their  membership  in  the  disadvan-
taged class.”   Cf. ante, at 16  (opinion of ALITO, J.).)14   As  
evidenced by the recent rise in discriminatory state and fed-
eral policies and the fact that transgender people “are un-
derrepresented  in  every  branch  of  government,” Grimm, 
972 F. 3d, at 611–613, moreover, the class lacks the politi-
cal power to vindicate its interests before the very legisla-
tures and executive agents actively  singling  them out  for 
discriminatory treatment.  See Lyng v. Castillo, 477 U. S. 
635, 638 (1986).  In refusing to say as much, the Court today
renders transgender Americans doubly vulnerable to state-
sanctioned discrimination.15 

—————— 
13See Order, United States v. Shilling, No. 24A1030 (2025); see also 

Defending Women From Gender Ideology Extremism and Restoring Bi-
ological Truth  to  the Federal Government, Exec. Order No.  14168,  90
Fed. Reg. 8615 (2025). 
14 See, e.g., L. Noe-Bustamante, A. Gonzalez-Barrera, K. Edwards, L. 

Mora, & M. Hugo Lopez, Measuring the Racial Identity of Latinos, Pew
Research  Center,  https://www.pewresearch.org/race-and-ethnic-
ity/2021/11/04/measuring-the-racial-identity-of-latinos/  (highlighting
the range of self-reported skin color among people who identify as La-
tino).
15 Of  course,  regardless of whether  transgender persons constitute a 

suspect class, courts must strike down any law that reflects the kind of 
“irrational prejudice” that this Court has recognized as an illegitimate 
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V 
SB1’s  classifications  by  sex  and  transgender  status

clearly  require  the  application  of  intermediate  scrutiny.
The majority’s choice instead to subject SB1 to rational-ba-
sis review, the most cursory form of constitutional review,
is not only  indefensible as a matter of precedent but also 
extraordinarily consequential.  Instead of scrutinizing the 
legislature’s  classifications with  an  eye  towards  ferreting
out unconstitutional discrimination, the majority declares
it will uphold Tennessee’s ban as long as there is “ ‘any rea-
sonably conceivable state of facts that could provide a ra-
tional  basis  for  the  classification.’ ”   Ante,  at  21  (quoting 
Beach Communications,  Inc.,  508 U. S., at 313; emphasis 
added).  That marks  the  first  time  in  50  years  that  this
Court  has  applied  such  deferential  review,  normally  em-
ployed  to  assess  run-of-the-mill  economic  regulations,  to
legislation that explicitly differentiates on the basis of sex. 
As a result, the Court never even asks whether Tennessee’s 
sex-based  classification  imposes  the  sort  of  invidious  dis-
crimination that the Equal Protection Clause prohibits. 
The majority says that it does not want to “second-guess

the lines that SB1 draws,” ante, at 22, or to “resolve” disa-
greements about the safety and efficacy of “medical treat-
ments in an evolving field,” ante, at 24.  The concurrences, 
too, warn that applying intermediate scrutiny in this case 
may “require courts to oversee all manner of policy choices 
normally committed to legislative discretion,” including in 
“areas of legitimate regulatory policy . . . ranging from ac-
cess  to  restrooms  to  eligibility  for  boys’  and  girls’  sports
teams.”  Ante, at 5, 6 (opinion of BARRETT, J.); see also ante, 
at 4 (THOMAS, J., concurring) (highlighting the potential for 

—————— 
basis for government action.  Cleburne v. Cleburne Living Center, Inc., 
473 U. S. 432, 450 (1985); see also ante, at 6 (opinion of BARRETT, J.) (rec-
ognizing that “an individual law ‘inexplicable by anything but animus’ is 
unconstitutional”). 
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“ ‘high-cost, high-risk lawsuit[s]’ ”).  Looking carefully at a
legislature’s proffered reasons for acting, as our equal pro-
tection  precedents  demand,  is  neither  needless  “second-
guess[ing],” ante, at 22 (majority opinion), nor judicial en-
croachment on “areas of legitimate regulatory policy,” ante, 
at  6  (opinion  of BARRETT, J.).  After  all,  “ ‘closely  scruti-
niz[ing]  legislative  choices’ ”  is  exactly  how  courts  distin-
guish “legitimate regulatory polic[ies]” from discriminatory 
ones.  Ibid. 
Indeed, judicial scrutiny has long played an essential role 

in guarding against legislative efforts to impose upon indi-
viduals the State’s views about how people of a particular 
sex (or race) should live or look or act.  Women, it was once 
thought,  were  not  suited  to  attend military  schools  with 
men.  Virginia, 518 U. S., at 520–523, 540–541.  Men and 
women, others said, should not marry those of a different 
race.  Loving, 388 U. S., at 4.  Those laws, too, posed politi-
cally fraught and contested questions about race, sex, and 
biology.  In a passage  that sounds hauntingly  familiar  to 
readers  of  Tennessee’s  brief,  Virginia  argued  in  Loving
that, should this Court intervene, it would find itself in a 
“bog of conflicting scientific opinion upon the effects of in-
terracial marriage, and the desirability of preventing such
alliances,  from the physical, biological, genetic, anthropo-
logical,  cultural,  psychological,  and  sociological  point  of 
view.”  Brief for Appellee in Loving v. Virginia, O. T. 1966, 
No. 395, p. 7.  “In such a situation,” Virginia continued, “it 
is the exclusive province of the Legislature of each State to
make the determination for its citizens as to the desirability 
of a policy of permitting or preventing such [interracial] al-
liances—a province which the  judiciary may not constitu-
tionally invade.”  Id., at 7–8.   
This Court,  famously,  rejected  the  States’  invitation  in 

Loving  to  “defer  to  the  wisdom  of  the  state  legislature”
based on assertions that “the scientific evidence is substan-
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tially in doubt.”  388 U. S., at 8.  In considering the consti-
tutionality  of  Virginia’s male-only military  academy,  too, 
the Court itself assessed the “opinions of Virginia’s expert 
witnesses” that “ ‘[m]ales tend to need an atmosphere of ad-
versativeness,’ ” while “ ‘[f]emales tend to thrive in a cooper-
ative atmosphere.’ ”  518 U. S., at 541.  What the Court once 
recognized as an imperative check against discrimination,
it today abandons. 
Yet the task of ascertaining SB1’s constitutionality is a 

familiar one.  Tennessee has proffered an undoubtedly im-
portant interest in “protect[ing] the health and welfare of 
minors” by prohibiting medical procedures that carry “risks
and harms.”  Tenn. Code Ann. §§68–33–101(a), (b)–(e); see 
New York v. Ferber, 458 U. S. 747, 756–757 (1982) (States’ 
“interest  in  ‘safeguarding  the  physical  and  psychological
well-being of a minor’ ” is “ ‘compelling’ ”).  All, including the
Solicitor General, agree that the State may strictly regulate
access  to  cross-sex  hormones  and  puberty  blockers  to 
achieve that purpose.  See Tr. of Oral Arg. 39–40, 152–153 
(agreeing that West Virginia’s more tailored limitations on 
gender-affirming  care  would  likely  survive  intermediate
scrutiny).  It may well be, too, that “[d]eference to legisla-
tures”  is  “particularly  critical”  in  this  context, where  the 
provision of medical care to minors is at issue.  Ante, at 22 
(opinion  of  THOMAS,  J.).  But  that  does  not  change  the
Court’s obligation, as mandated by our precedents, to deter-
mine whether the challenged sex classification in SB1’s cat-
egorical  ban  is  tailored  to  protecting  minors’  health  and 
welfare, or instead rests on unlawful stereotypes about how 
boys and girls should look and act.  See Virginia, 518 U. S., 
at 533.  Infusing that antecedent legal question with a host 
of evidence relevant only to the subsequent application of 
judicial scrutiny, as JUSTICE THOMAS would have us do, see 
ante, at 7–22, simply puts the cart before the horse. 
The present record offers reason to question (as the Dis-

trict  Court  did)  whether  Tennessee’s  categorical  ban  on 
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treating gender dysphoria bears the “requisite direct, sub-
stantial  relationship”  to  its  interest  in  protecting minors’
health.  Mississippi Univ.  for Women v. Hogan, 458 U. S. 
718, 725 (1982).  Tennessee has offered little evidence, for 
example, that it is more dangerous to receive puberty block-
ers to “identify with, or live as, a purported identity incon-
sistent with the minor’s sex” than to treat other conditions 
like precocious puberty.16  Why,  then, does SB1 proscribe
the regulated medications to treat gender dysphoria, while 
leaving them available for myriad other purposes?  So too 
is  it  difficult  to  ignore  that  Tennessee  professes  concern
with  protecting  the  health  of  minors  while  categorically 
banning gender-affirming care for even those minors exhib-
iting  the most  severe mental-health  conditions,  including 
suicidality.
The  majority’s  choice  to  avoid  applying  intermediate 

scrutiny  is  all  the  more  puzzling,  however,  because  this 
Court need not itself resolve these questions or wade into
what it dubs the “fierce scientific and policy debates about 
the safety, efficacy, and propriety of medical treatments in 
an evolving field.” Ante, at 24. The Sixth Circuit never even 
asked  whether  the  challenged  sex  classification  in  SB1
“serves  ‘important  governmental  objectives’ ”  or  is  “ ‘sub-
stantially related to the achievement of those objectives.’ ”  
Virginia, 518 U. S., at 533.  All the United States requested 
of this Court was confirmation that intermediate scrutiny
applied.  Brief for United States 32.  On remand, the courts 
—————— 
16 JUSTICE  THOMAS  urges  that  “[a]  discussion  of  puberty  blockers’ 

risks . . . should not exclude the risks presented by cross-sex hormones” 
because, at present, many “gender dysphoric children treated with pu-
berty blockers progress to cross-sex hormone treatment.”  Ante, at 9–10, 
n.4.  But the fact that many transgender adolescents currently receive 
both puberty blockers and cross-sex hormones does not preclude States 
from regulating access to cross-sex hormones more stringently than ac-
cess to puberty blockers.  Nor does it excuse the State from its obligation 
to establish that its categorical ban on each type of medication is, in fact, 
tailored to protecting minors’ health and welfare. 
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could have taken due account of the “[r]ecent developments” 
that  (according  to  the majority)  “underscore  the  need  for 
legislative flexibility in this area,” including a recent report 
from England’s National Health Service on the use of pu-
berty blockers and hormones to treat transgender minors. 
Ante, at 23.  Yet the majority inexplicably refuses to take 
even  the modest  step  of  requiring  Tennessee  to  show  its 
work before the lower courts. 

*  *  * 
This case presents an easy question: whether SB1’s ban

on certain medications, applicable only if used in a manner 
“inconsistent  with  . . .  sex,”  contains  a  sex  classification. 
Because sex determines access to the covered medications, 
it clearly does.   Yet the majority refuses to call a spade a 
spade.  Instead,  it  obfuscates  a  sex  classification  that  is 
plain on the face of this statute, all to avoid the mere possi-
bility that a different court could strike down SB1, or cate-
gorical healthcare bans like it.  The Court’s willingness to 
do so here does irrevocable damage to the Equal Protection
Clause and invites legislatures to engage in discrimination 
by hiding blatant sex classifications in plain sight.  It also 
authorizes,  without  second  thought,  untold  harm  to 
transgender children and the parents and families who love 
them.  Because  there  is no  constitutional  justification  for 
that result, I dissent. 
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JUSTICE KAGAN, dissenting. 
For all the reasons JUSTICE SOTOMAYOR gives, Tennes-

see’s SB1 warrants heightened judicial scrutiny. See ante, 
at 9–27 (dissenting opinion). That means the law survives 
if, but only if, its sex-based classifications are “substantially 
related to the achievement” of “important governmental ob-
jectives.” United States v. Virginia, 518 U. S. 515, 533 
(1996). As JUSTICE SOTOMAYOR notes, the point of applying
that test is to smoke out “invidious” or otherwise unfounded 
discrimination. Ante, at 10; Michael M. v. Superior Court, 
Sonoma Cty., 450 U. S. 464, 469 (1981) (plurality opinion). 
More concretely put, heightened scrutiny reveals whether a
law is based on “overbroad generalizations,” stereotypes, or
prejudices, or is instead based on legitimate state interests, 
such as the one here asserted in protecting minors’ health. 
Virginia, 518 U. S., at 533.  Because the Court is wrong in
not subjecting SB1 to that kind of examination, I join Parts
I through IV of JUSTICE SOTOMAYOR’s dissent. 

I take no view on how SB1 would fare under heightened 
scrutiny, and therefore do not join Part V.  The record evi-
dence here is extensive, complex, and disputed, and the 
Court of Appeals (because it applied only rational-basis re-
view) never addressed the relevant issues. Still more, both 
the plaintiffs and the Government asked this Court not to 
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itself apply heightened scrutiny, but only to remand that 
inquiry to the lower courts. So I would both start and stop 
at the question of what test SB1 must satisfy.  As JUSTICE 
SOTOMAYOR shows, it is heightened scrutiny. I respectfully 
dissent. 
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