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Each section anchored to a specific rule. Each rule grounded in a real case.
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SECTION 1

0:00 to 0:05

Why This Matters Now

Al is already in your courtroom. The ethics rules already apply.




Five recent decisions where Al errors reached a signed
order

Two confirmed chambers Al uses. Three lawyer-driven proposed orders the court signed.

In re CorMedix Inc. Sec. Litig.
D.N.J., No. 2:21-cv-14020 (opinion withdrawn July 2025)

CHAMBERS

Jackson Fed'n of Teachers v. Fitch
S.D. Miss., No. 3:25-cv-00417 (TRO withdrawn July 2025)

CHAMBERS

Payne v. State
Ga., No. S26A0459 (decided May 5, 2026)

PROP. ORDER

Torres Campos v. Munoz
Cal. Ct. App., No. D085584 (Mar. 5, 2026)

PROP. ORDER

Shahid v. Esaam
Ga. Ct. App., No. A25A0196 (June 30, 2025)

PROP. ORDER
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Canon 1/ Rule 1.2

Public confidence is the rule that catches everything else.

“A judge shall act at all times in a manner that promotes public confidence in the
independence, integrity, and impartiality of the judiciary.”

Pa. Code Jud. Conduct, Rule 1.2.

Independence Integrity Impartiality

What goes into the tool is part of the
record. What comes out has to be testable

by the parties.

Verified citations. Verified quotations.
Verified facts. Every time.

Judgment is yours, not a vendor's. Al output
is a starting point, never the decider.
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SECTION 2

0:05 to 0:15

Judicial Competence and Al

Al can assist. It cannot replace judicial judgment.




A prediction tool, not a reasoning tool

Knowing the mechanism is the first competence requirement.

“GenAl tools work by using probabilities and statistics to predict the most-likely next word in a response based on their
training data.”
PA JEAB Gen. Ethics Guidance No. 2-2025, at 2 (Dec. 10, 2025).

DOES WELL DOES POORLY

e  Drafting boilerplate and reformatting text. . N
& P & e  Citing law accurately. Hallucinations are common.

e Summarizing long public documents you already plan to . . - . . .
read glong p 4 yp e  Reasoning, weighing credibility, or exercising discretion.
- . . e Reporting facts about a pending or recent case.
e  Explaining concepts in plain language for self-represented
parties. e  Producing reproducible answers. The same prompt may

. . . return different output.
e  Brainstorming hypotheticals before argument.
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Hallucinations, bias, and unreliable citations

Names worth knowing. Patterns worth recognizing.

“GenAl is limited because it has no true comprehension of material. It merely predicts what may come next, which can sometimes

produce plausible sounding but incorrect or nonsensical answers.”

PA JEAB Gen. Ethics Guidance No. 2-2025, at 3.

Hallucinations Bias Unreliable citations
Content that is entirely fabricated, served Output quality is only as good as the A Stanford study found leading legal

up confidently. Fake cases, fake quotations, training data. Biases in the data become research GenAl tools hallucinate between
nonexistent statutes. biases in the output. 17 percent and 33 percent of the time.
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Assistance versus delegation

The Code does not ban Al assistance. It does ban delegating judgment.

ASSISTANCE [/ OK

DELEGATION / NOT OK

e Summarizing a long public opinion you already plan to
read.

e  Brainstorming hypotheticals for oral argument.

e  Translating legal terms into plain language for self-
represented parties.

e  Generating a starting outline for a generic order you will
substantively edit.

e  Reformatting or proofreading text you have written.
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Asking Al to decide a motion or pick the winning side.
Outsourcing credibility determinations to a chatbot.
Pasting a draft opinion and asking the Al to finish it.

Treating Al output as authority instead of as a starting
point.

Signing a proposed order without verifying every citation
and quotation.




Rule 2.5(A): competence as an ethical duty

The PA JEAB makes Al literacy part of judicial competence.

“A judge shall perform judicial and administrative duties competently and diligently.”

Foundational understanding is required

Judicial officers must “foundationally understand Al/GenAl and how judges and/or their staff may encounter the technology.” PA JEAB at 4.

Whether or not the judge personally uses Al.

Training is not optional

“Acquire as much training as possible on the functionality, forms, and uses of Al/GenAl.” PA JEAB at 4.

Comment [2] to Rule 2.5: seek expertise and resources.

Human verification of every output
PA Supreme Court Interim Policy: “humans must review GenAl output and Personnel are responsible for the accuracy of any GenAl information incorporated into

their work.”
Pa. Sup. Ct. Order of Sept. 9, 2025, § 4 cmt.
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SECTION 3

0:15 to 0:25

Ex Parte Concerns and Independent
Investigation

Some Al use can resemble going outside the record.




Three patterns that should give you pause

If you would not call the witness, do not ask the chatbot.

o1

Asking factual questions
about a pending case

Asking Al for background on a party, a
corporate history, or facts about an incident

is functionally an independent investigation.

02

Asking Al for statistics or
base rates

“How often do judges grant this kind of
motion?” pulls in outside data the parties

did not present.

03
Asking AI about parties or

witnesses

Background lookups on individuals collapse
the line between research and investigation.

Rule of thumb: if you would not call the witness, do not ask the chatbot.
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Four structural differences that change the analysis

The interface looks the same. The ethics analysis is not.

No source list

A traditional search points you to documents you can read and evaluate. Al
returns synthesized text without a verifiable trail.

Inputs become training data

Many consumer tools use prompts to retrain models. The act of asking can
disclose what you asked.
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Confident invention

Search returns nothing if there is nothing. Al will compose a plausible answer
that looks like a result.

Outputs are not reproducible

The same query can return different answers on different days, even to the
same user.
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Rule 2.9: the two pieces that fit Al use

Independent investigation and improper ex parte information.

RULE 2.9(C) RULE 2.9(A)

“A judge shall not independently investigate facts in a
matter and shall consider only the evidence presented
and any facts that may properly be judicially noticed.”

Avoid improper ex parte communications and avoid
receiving information from outside sources.

Application: asking a chatbot factual questions about a party, an Application: Al outputs are arguably outside-source information. Parties
incident, or statistical patterns can put you on the wrong side of 2.9(C). cannot test what was never put on the record. Disclose before relying.
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SECTION 4

0:25 to 0:35

Confidentiality and Court Data

Entering court information into Al tools can create ethical risk.




Public versus non-public information

The line that decides whether a tool can be used at all.

PUBLIC INFORMATION NON-PUBLIC INFORMATION

Generally safe for a vetted tool that complies with court policy Never enter into a public or consumer tool
e  Published opinions and reporters. e  Draft opinions and internal chambers memos.
e  Public statutes, rules, and regulations. e  Sealed filings and in-camera materials.
e  Secondary sources you would read anyway. e Juvenile, victim, and witness identifying information.
e Public dockets and filings not under seal. e  Settlement communications and mediation materials.
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Court systems and consumer chatbots are not the same
risk profile

Inputs do not stay where you think they stay.

DO NOT INPUT INTO A PUBLIC TOOL | Draft opinions, sealed filings, internal memos, or anything you would not want a third party to read.

Training on inputs Vendor breach

Many consumer tools use submitted text to train future models b . . . .
y ¥ Prompt logs and inputs have leaked in the past. They will leak again.

default.

Subpoena exposure Data leaves the courthouse

Vendor logs may be discoverable in collateral litigation or government Even enterprise tools route content to cloud servers outside court
investigations. control.
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Three questions to ask, two rules to remember

Anchored in PA Supreme Court Interim Policy on GenAl (eff. Dec. 8, 2025).

Q Where does the tool store data?

On your court's servers, in the vendor's cloud, or in a foreign jurisdiction?

e Are inputs retained or used for training?

Many free tools default to retraining on your prompts. Check the settings, not just the terms.

e What does court policy say?

In PA, the Supreme Court Interim Policy on GenAl (effective Dec. 8, 2025) governs judiciary personnel.
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ANCHOR RULES

Rule 1.2

Public confidence in the integrity of the
judiciary.

Rule 2.12(A)

Supervisory responsibility over court
staff and their Al use.
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SECTION 5

0:35 to 0:55

Supervising Staff, Lawyers, and
Parties

Al use by everyone in your courtroom is a judicial responsibility.




Staff Al use is your ethical responsibility under Rule

2.12(A)

Treat Al output the way you treat the work of a junior clerk.

“A judge shall require court staff, court officials, and others subject to the judge's direction and control to act in a
manner consistent with the judge's obligations under this Code.”

01

Review Al-assisted drafting
carefully

Treat Al output like the work of a paralegal
or junior clerk. Verify cites. Read every

paragraph.
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o2

Set chambers expectations
explicitly

Which tools are permitted. What content
can be entered. What gets logged. What

must be disclosed.

03

Avoid blind reliance

PA JEAB: “best practices dictate tracking the
use of GenAl in chambers,” even where
disclosure is not required.

20




Chambers Al use that went wrong

Two confirmed cases of Al inside the courthouse in the last year.

CHAMBERS USE / INTERN

In re CorMedix Inc. Securities Litig.

D.N.J., No. 2:21-cv-14020 (opinion entered June 30, 2025; withdrawn July 23, 2025).

What went wrong
Opinion contained fabricated quotations attributed to real cases (Dang v. Amarin; an

Intelligroup case), a citation to a Stichting Pensioenfonds case in the wrong venue,
and two quotations attributed to CorMedix that the company never made.

Judge Neals to AO (Oct. 20, 2025)

“Released in error, human error.” A law school intern used ChatGPT, “without
authorization, without disclosure, and contrary to not only chambers policy but also
the relevant law school policy.” The intern did not have access to any sealed,
privileged, or non-public information.

Lesson

A verbal policy was not enough. Now written, with enhanced multi-level review
before docketing.
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CHAMBERS USE / LAW CLERK

Jackson Fed'n of Teachers v. Fitch

S.D. Miss., No. 3:25-cv-00417 (TRO entered July 20, 2025; withdrawn shortly after).

What went wrong
July 20 TRO contained false quotations and misstatements tied to Al-assisted
drafting. Withdrawn and replaced July 23.

Judge Wingate to AO (Oct. 21, 2025)
A law clerk used Perplexity “strictly as a foundational drafting assistant to synthesize
publicly available information on the docket.” No sealed, privileged, or non-public

information input. “Root cause ... was a lapse in human oversight” — early draft
docketed before review.

Lesson
Even “public-only” Al use needs a verification gate. Drafts and finals must be on
separate tracks.
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Chambers reforms after the CorMedix and Jackson FT

errors

From Judge Neals (Oct. 20, 2025) and Judge Wingate (Oct. 21, 2025) letters to the AQ.

JUDGE NEALS / CORMEDIX

JUDGE WINGATE / S.D. MISS. / JACKSON FT

Written GenAl policy.

Verbal chambers policy made written and unequivocal. Applies to all law clerks and
interns. Prohibits GenAl for legal research or drafting of opinions and orders.

Enhanced multi-level review.

Several levels of review, including cite-checking tools, before a draft is finalized and
docketed.

Docket transparency.
Erroneous draft removed from public view. Final opinion acknowledges, in a

footnote, that a preliminary draft had been inadvertently filed and withdrawn.

Cite-check tool oversight.
Clerks instructed to verify the work of the cite-checking tool (which itself uses Al).
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Mandatory independent second-clerk review.

All draft opinions, orders, and memorandum decisions undergo a mandatory
independent review by a second law clerk before submission to the judge.

Printed Westlaw cases attached.

All cited cases are printed from Westlaw and attached to the final draft for
verification at the chambers level.

Drafts and finals separated.
Process changes designed to prevent an early draft from being posted in place of a
final order. The root cause Wingate identified was “a lapse in human oversight.”

Docket correction trail.

Original order withdrawn; replacement docketed July 23. Text Order entered
documenting the substitution; errant order retained as a motion exhibit per records-
retention rules.
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ABA Formal Op. 512 (July 29, 2024) and PA / Phila.
Joint Formal Op. 2024-200 (2024)

The lawyer rules you will be enforcing.

Rule 1.1 Competence

Rule 1.6 Confidentiality

Rule 3.3 Candor

Rule 1.4 Communication

Rule 5.1/5.3 Supervision

Rule 1.5 Fees
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Lawyers must understand the benefits and risks of any Al tool they use.

Pasting client information into a public tool may waive privilege and breach confidentiality.

Citations and assertions to the tribunal must be verified. Hallucinated cases are a candor problem.

Clients may need to be informed when Al is used in their representation.

Lawyers remain responsible for Al output, like the work of a junior associate.

Time billed for Al-assisted tasks must be reasonable, not the time it would have taken without it.
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Payne v. State

Supreme Court of Georgia, No. S26A0459 (decided May 5, 2026).

ADA Deborah Leslie acknowledged using Al software to draft the State's post-trial briefs and the
proposed trial-court order denying Payne's motion for new trial.

Leslie admitted the Al-generated citations were not independently verified.

The trial judge's order was “largely prepared by ADA Leslie” and contained nonexistent or
misattributed cases. The opinion does not say the judge personally used Al. The judge entered an
order incorporating the Al-tainted proposed order.

Confirmed lawyer Al use. Judge signed the proposed order containing Al errors.
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DISPOSITION

Order vacated and remanded.

ADA Leslie and the DA's office admonished.

Leslie suspended from practice before the Georgia
Supreme Court for six months.

12 hours of CLE required for reinstatement of that
privilege.
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Different jurisdictions. Same pattern.

Fake authority is laundered into a signed order. The appellate court catches it.

PROPOSED ORDER / FAMILY PROPOSED ORDER / FAMILY

Torres Campos v. Munoz Shahid v. Esaam
Cal. Ct. App., No. D085584 (Mar. 5, 2026). Visitation of a dog (Kyra). Ga. Ct. App., No. A25A0196 (June 30, 2025).
What happened What happened

Munoz's counsel (her cousin, Roxanne Chung Bonar) cited two fictitious cases,
“Marriage of Twigg” and “Marriage of Teegarden,” sourced from a Reddit
article and possibly Al. Torres's counsel drafted and submitted the proposed
order denying Torres's request, citing those same fake cases. The family court
signed without verifying. On appeal, Bonar persisted in defending the fake
cases and supplied additional fabricated citation details.

Husband's lawyer cited fictitious cases in the trial court and then cited
additional bogus or irrelevant authorities on appeal. Trial court denied the
wife's petition using an order that relied on nonexistent case law. The
appellate court noted the order appeared to have been prepared by
Husband's attorney; the court made no finding about how the impropriety
occurred.

Disposition
Order affirmed: Torres forfeited the issue by submitting the proposed order.
$5,000 sanction against Bonar, ordered reported to the State Bar of California.

Disposition
Trial court order vacated. Counsel sanctioned $2,500.
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Red flags in proposed orders and filings

Six things to look for in any Al era proposed order.

Cases you cannot pull up

Real reporter cited, but volume and page lead
nowhere.

Stilted, uniform prose

Generic transitions, no distinctive voice, no typos.

Quotations you cannot locate

Quote marks around language that is not in the cited
case.

Volume/page anomalies

Reporters used in formats that do not exist (e.g.,
wrong jurisdiction's reporter).

Wrong holding for a real case

Real case cited for a proposition it never stood for.

Suspiciously perfect parallel cites

Every parallel citation present in textbook form. Real
citations rarely are.

Chambers protocol: no proposed order is signed until a clerk has independently pulled and confirmed every citation.
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Free chatbots have collapsed the cost of filing

They have not improved accuracy.

e Many self-represented litigants do not know hallucinations exist.

e  Solicitous treatment does not require accepting fabricated authority.

e Ask, on the record, whether Al was used and how.
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e  Rule 11 still applies, but courts often weigh sanctions differently for pro se parties.

e  Give a clear, non-technical warning the first time. Treat the second time as Rule 11.

EXAMPLE

The New York AI avatar

“A self-represented plaintiff attempted to use
an Al-generated video of a lawyer (called an
avatar) to provide his argument.”

PA JEAB Gen. Ethics Guidance No. 2-2025, at 4 (Dec. 10, 2025).

Lesson: it is your courtroom. You decide what is
permitted at the lectern, and you should say so early.
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Rule 2.2 (Impartiality) and Rule 2.6 (Right to Be Heard)

The fake-is-real problem and the real-is-fake problem.

“Judicial Officers will be deciding whether purported deepfake evidence, which has the potential to be highly prejudicial, should
be admitted in civil and criminal trials.”

PA JEAB Gen. Ethics Guidance No. 2-2025, at 4.

The fake-is-real problem

o Synthetic video, audio, and images now pass casual inspection.

o Conventional chain of custody does not detect digital
manipulation.

o Al forensic experts are expensive and not always conclusive.
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The liar's dividend

o Authentic recordings can now be dismissed as deepfakes.

o Expect more authentication objections to genuine audio and
video.

o Burden-shifting is unresolved. Rule on the record.
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SECTION 6

0:55 to 1:00

Judicial AT Ethics Quick Check

Six items. Pin them above your desk.




Six items. Each tied to a rule.

If you do these, you stay on the right side of the Code.

Understand the tool's limits.

Know what it can and cannot do before you let it touch your work.

Verify everything AI produces.

Cites, quotes, statutes. Every time. No exceptions.

Never use Al to gather facts outside the record.

Not for parties. Not for incidents. Not for statistics.

Protect confidential court information.

No drafts, sealed materials, juvenile records, or chambers memos into a public tool.

Supervise staff and courtroom Al use.

You are responsible for what your chambers and your courtroom permit.

Consider how AI use would look to the public.

Public confidence is the test that catches everything else.
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Rule 2.5(A)

Rule 2.5(A)

Rule 2.9(C)

Rule 1.2; Sup. Ct. Interim Policy

Rule 2.12(A)

Rule 1.2
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QUESTIONS & RESOURCES

Thank you.

Discussion welcome on any slide.

PRIMARY MATERIALS

PA JEAB General Ethics Guidance No. 2-2025 (Dec. 10, 2025).

PA Supreme Court Interim Policy on the Use of Generative Al by Judicial Officers
and Court Personnel (Sept. 9, 2025; eff. Dec. 8, 2025).

ABA Formal Opinion 512 (July 29, 2024).

PA Bar / Phila. Bar Joint Formal Op. 2024-200 (2024).
Pa. Code Jud. Conduct Rules 1.2, 2.2, 2.5, 2.6, 2.9, 2.12.
Judge Neals to AO re: CorMedix (Oct. 20, 2025).

Judge Wingate to AO re: Jackson FT (Oct. 21, 2025).

Amy Coco / amy.coco@acocolaw.com

CASES DISCUSSED

Payne v. State, No. S26A0459 (Ga. May 5, 2026).
Torres Campos v. Munoz, No. D085584 (Cal. Ct. App. Mar. 5, 2026).

In re CorMedix Inc. Sec. Litig., No. 2:21-cv-14020 (D.N.J. opinion withdrawn
July 23, 2025).

Jackson Fed'n of Teachers v. Fitch, No. 3:25-cv-00417 (S.D. Miss. July 2025).
Shahid v. Esaam, No. A25A0196 (Ga. Ct. App. June 30, 2025).




IN THE SUPREME COURT OF PENNSYLVANIA

IN RE: : NO. 643

INTERIM POLICY ON THE USE OF JUDICIAL ADMINISTRATION DOCKET

GENERATIVE ARTIFICIAL
INTELLIGENCE BY JUDICIAL
OFFICERS AND COURT PERSONNEL

ORDER

PER CURIAM
AND NOW, this 9" day of September, 2025, upon the recommendation of the

Artificial Intelligence Advisory Committee, it is ORDERED that the Interim Policy on the
Use of Generative Artificial Intelligence by Judicial Officers and Court Personnel is

approved in the attached form.

This Order shall be processed in accordance with Pa.R.J.A. 103(b), and the Policy

shall be effective December 8, 2025.
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INTERIM POLICY ON THE USE OF GENERATIVE ARTIFICIAL
INTELLIGENCE BY JUDICIAL OFFICERS AND COURT PERSONNEL

Section 1: Definitions

A. “Administrative Records” includes notes, memoranda, correspondence, drafts,

worksheets, and work product of Personnel of the Unified Judicial System,
whether maintained in paper or electronic formats.

B. “Artificial Intelligence” (“AI”) means the capability of computer systems or

algorithms to imitate intelligent human behavior.1

C. “Case Records” are documents for any case filed with, accepted, and maintained

by a court or custodian or any dockets, indices, and documents (such as orders,
opinions, judgments, decrees, transcripts, and case exhibits) for any case created
and maintained by a court or custodian. This definition applies equally to case
records maintained in paper and electronic formats.

D. “Leadership” means the Chief Justice of Pennsylvania, the President Judge of each

appellate court and judicial district, and the Court Administrator of Pennsylvania,
or their designees.

“Personnel of the Unified Judicial System” (“Personnel”) includes (1) all state-level
court employees including contractors of the Administrative Office of
Pennsylvania Courts (“AOPC”), (2) all judicial officers of the Unified Judicial
System as defined in 42 Pa.C.S. Section 102, including those granted senior status,
and their staff, (3) all employees of boards, committees, and court-related panels
established by the Supreme Court of Pennsylvania, and (4) all county-level court
employees who are under the supervision and authority of the President Judge of
a judicial district of Pennsylvania.

F. “Generative Artificial Intelligence” (“GenAI”) means algorithms and/or computer

processes that use artificial intelligence to generate text, audio, or images based on
user prompts. These systems may be (and, presently, mostly are) trained on sets
of data from the Internet or proprietary sources.

“Non-Public Information” includes any and all information that is restricted by
federal law, state law, policy, and other relevant legal authority. For examples, see
Sections 9.0 and 10.0 of the Case Records Public Access Policy of the Unified
Judicial System of Pennsylvania, and Section 3.00 of the Electronic Case Record
Public Access Policy of the Unified Judicial System of Pennsylvania. For further

1 “Artificial intelligence.” Merriam-Webster.com Dictionary, Merriam-Webster, https://www.merriam-
webster.com/dictionary/artificial % 20intelligence. Accessed 10 Mar. 2025.
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information on restrictions to public access of Unified Judicial System case
records, please refer to the Limits on Public Access to Unified Judicial System Case
Records posted at the Unified Judicial System Webpage.

. “Non-Secured Al System” means an Al system that does not protect and guarantee
the confidentiality of data or documents entered into the system by users. This
includes a system that retains user documents or data, and a system that may use
user documents and data to train an Al system or may release user documents and
data to third parties.

“Secured AI System” means an Al system that protects the confidentiality and
privilege of all data and documents entered in the system by users. Secured Al
Systems do not retain any such data or documents entered into the system, do not
transfer or sell such data or documents to third parties, and do not expose such
data or documents to the public domain. A “Secured Al System” may include a
vendor’s use of a subcontractor if all data and documents entered into the system
remain subject to the requirements and limitations specified in this paragraph.

. “UJS Technology Resources” means any and all computer equipment, mobile
devices, software, network systems, telecommunications equipment and systems,
email and messaging systems, data storage, hardware, peripherals, and other
electronic systems and devices owned, leased, provided, and/or used by the
Unified Judicial System (“UJS”). For purposes of this Policy, this term includes a
personal device used by Personnel for work related purposes.
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Section 2: Statement of General Policy

A. This Policy applies to Personnel using GenAl on UJS Technology Resources. The
purpose of this Policy is to promote and ensure the safe and appropriate use of GenAl

by Personnel.

B. Leadership is responsible for ensuring Personnel of the Unified Judicial System
who fall under their supervision and authority comply with this Policy.
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Section 3: Authorization and Use of GenAI Tools

A. Personnel are authorized to use GenAlI for work only as set forth in this Policy.

B.

Personnel may only use or install GenAlI tools approved by Leadership on UJS
Technology Resources.

Although use of a GenAlI tool may be approved by Leadership, Personnel may be
required to seek supervisory approval for the use of a GenAl tool or at a
minimum disclose use of a GenAl tool in their work product.

Personnel are permitted to use their work email or word-processing accounts to
use approved GenAl tools.

Personnel may only use GenAl as permitted by this Policy if the use does not violate
other policies, rules, regulations or statutes. Permitted uses of GenAl by Personnel
include, but are not limited to, the following:

i. tosummarize documents;

il. to conduct preliminary legal research, provided the GenAl tool used was
trained on a comprehensive, up-to-date collection of reputable legal
authorities;

iii. to draft initial versions of documents, such as communications, and
memoranda;

iv. to edit and assess the readability of public documents; and

v. to provide interactive chatbots or similar services to the public and self-
represented litigants.
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Section 4: Responsibilities of Personnel

A. When using GenAl, Personnel shall comply with all ethical and professional
conduct rules and UJS policies, including but not limited to: the Code of
Judicial Conduct, the Rules Governing Standards of Conduct of Magisterial
District Judges, the Code of Conduct for the Employees of the Unified Judicial
System, and the Rules of Professional Conduct.

B. When using GenAl, Personnel shall comply with all applicable laws (e.g.,
Personnel must ensure that copyrighted material is fairly used and properly
attributed).

C. Personnel must become proficient in the technical capabilities and limitations
of GenAl tools before using them and must maintain competence to continue
to use them.

D. Personnel are responsible for the accuracy of their work and for compliance
with this Policy.

COMMENTARY

Regarding Subsection A, Personnel shall observe high standards of conduct when
they use GenAl so as to safeguard the judiciary’s integrity and independence.

When using GenAl, Personnel must be cognizant that the systems may not
consider nuances humans take into consideration. In addition, GenAl systems may be
trained on biased material and generate biased content or harmful material.
Furthermore, GenAl tools merely predict a probable outcome. Some of those
predictions may be inaccurate because they have little or no basis in fact or reality
(commonly referred to as “hallucinations”).

Personnel must understand the limitations of GenAl tools and review GenAl
output for accuracy, completeness, and potentially biased or inaccurate content. To
repeat: humans must review GenAl output and Personnel are responsible for the accuracy
of any GenAl information incorporated into their work.
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Section 5: Permitted Use of GenAl

A. Personnel may share with a secured Al system any case records, administrative
records, or information provided that the shared information will be treated in
a confidential and privileged manner. This means the secured Al system
provider and its vendors will not use the records or information to train an Al
system, share the records or information with unauthorized third parties, or
expose the records or information to the public domain.

B. Personnel shall not share any non-public information with non-secured Al
systems.

COMMENTARY

Personnel are responsible for identifying non-public information. Personnel shall
assume that case records, administrative records, and information will not be treated as
confidential and privileged once entered into a non-secured Al system.

Any questions by Personnel regarding the use of GenAI should be raised through
appropriate supervisory channels.
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Section 6: Policy Implementation and Enforcement

Leadership in each court shall use due diligence to ensure compliance with this
Policy, including thoroughly reviewing any contract with a vendor, as well as any end user
licensing agreement during the procurement process.

COMMENTARY

For those contracts and end user licensing agreements entered into prior to the
effective date of this Policy, Leadership shall review them to determine if Personnel are
able to continue to use the services and products. In some judicial districts where non-
judicial county personnel are responsible for technology contracts, Leadership must
ensure that all GenAl tools comply with this Policy before authorizing their use. Areas for
consideration should include whether the AI system vendor and any subcontractors
retain any data, whether the AI system is a secured or non-secured system, the security
of the system transmission pathways, whether the contract permits the vendor and any
downstream subcontractors to view or use the content, and whether the content is
exposed to the public domain.
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GENERAL GUIDANCE

ISSUED: December 10, 2025

General Ethics Guidance No. 2-2025

USE OF GENERATIVE ARTIFICIAL INTELLIGENCE

The Supreme Court of Pennsylvania has designated the Judicial Ethics Advisory Board (JEAB or
Board) as the approved body to render Advisory Opinions and General Guidance regarding ethical
concerns involving persons subject to the Code of Judicial Conduct and the Rules Governing
Standards of Conduct of Magisterial District Judges (Codes). The Rules of the JEAB provide that,
when a Judicial Officer complies with General Guidance of the JEAB, such compliance may be
taken into account in determining whether discipline should be recommended or imposed.
PA.J.E.A.B. RULE 206(c). This document qualifies as “General Guidance” of the JEAB.

In addition to reviewing the JEAB’s General Guidance, Judicial Officers and candidates for
judicial office may request an Advisory Opinion from the JEAB. See PA.J.E.A.B. RULE 201.

Where a Judicial Officer complies with an Advisory Opinion of the JEAB, such compliance shall
be entitled to substantial weight in determining whether discipline should be recommended or
imposed. See PA.J.E.A.B. RULE 206. The “Rules of Reliance” provide greater protection to a
Judicial Officer or judicial candidate who obtains an Advisory Opinion of the Board than that
offered by only reviewing a General Guidance.
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Introduction

The Supreme Court’s recent Interim Policy on the Use of Generative Artificial Intelligence
by Judicial Officers and Court Personnel (ordered September 9, 2025, effective December 8,
2025) (hereinafter referred to as the “Court’s policy”) ushers in a new era for the Pennsylvania
judiciary. Judiciary personnel may now, within the confines of the policy, use Generative
Artificial Intelligence (GenAl) in creating certain work products.

Artificial Intelligence (Al) and GenAl are broad and extensive topics that cannot be
adequately explained in these pages. Rather, this document will provide basic foundational
information concerning this technology and focus on the major ethical responsibilities of those
subject to the Pennsylvania Code of Judicial Conduct and the Rules Governing Standards of
Conduct of Magisterial District Judges (collectively hereinafter referred to as the “Codes”) as they
relate specifically to GenAl.

The Court’s policy defines “Artificial Intelligence” as “the capability of computer systems
to imitate intelligent human behavior.”! Al acts as more of an umbrella term, while “Generative
Artificial Intelligence” could be considered a subcategory of AL.2>3 The Court’s policy defines
“GenAl” as “algorithms and/or computer processes that use artificial intelligence to generate text,
audio, or images based on user prompts. These systems may be (and, presently, mostly are) trained
on sets of data from the Internet or proprietary sources.” See Section 1(B), (F) of the Supreme
Court Order of September 9, 2025.

Generally, GenAl tools work by using “probabilities and statistics to predict the most-likely
next word in a response based on their training data, which, for the most part, is content scraped
from the Internet. The models may see thousands upon thousands of examples of sentences about
a certain topic and the output they deliver is based on what has been most commonly written. That
may be accurate, biased, or completely wrong, but the [large language model] will look for what
has been most commonly said in its training data and replicate that.”* GenAlI tools are built to
continuously “learn” from inputted material and to adjust its outputs accordingly.

1“Artificial intelligence.” Merriam-Webster.com Dictionary, Merriam-Webster, https://www.merriam-
webster.com/dictionary/artificial%2ointelligence. Accessed 10 Mar. 2025.

2 Maura R. Grossman, Paul W. Grimm, Daniel G. Brown, The GPTJudge: Justice in a Generative AI World, p. 9,
Duke Law & Technology Review, Vol. 23, No. 1, 2023 and Duke Law School Public Law & Legal Theory Series No.
2023-30.

3 Paul W. Grimm, Maura R. Grossman, Sabine Gless, and Mireille Hildebrandt, Artificial Justice, The Quandary of
Al in the Courtroom, p. 1, Judicature International, September 2022, Bolch Judicial Institute at Duke University School
of Law.

4 Maura Grossman, Generative Al and the legal system, pg. 2, Transcript of Interview re: “The GPTJudge: Justice in

a Generative Al World,” Duke Law & Technology Review, Vol. 23, No. 1, 2023 and Duke Law School Public Law
& Legal Theory Series No. 2023-30.
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Despite its ability to “learn,” GenAl is limited because it has no true comprehension of
material. It merely predicts what may come next, which can sometimes produce “plausible
sounding but incorrect or nonsensical answers.”> “Also, the output quality of [GenAl] is only as
good as the data it has been trained on[,]” thus, “biases in the training data can lead to biased or
flawed outputs.”® While GenAl tools may be able to create highly detailed content, the content
could be entirely factually incorrect (called a hallucination).” Although GenAl models “have
demonstrated impressive capabilities—even passing the bar exam—it is vital to recognize their
limitations. Understanding the technology allows users to harness its strengths and mitigate its
weaknesses effectively.”®

Competence

For Judicial Officers, understanding and becoming proficient in GenAl is an ethical
obligation. Rule 2.5 (Competence, Diligence and Cooperation) provides that judges shall
“perform judicial and administrative duties competently and diligently” and “cooperate with other
judges and court officials in the administration of court business.” Pa. Code Jud. Conduct and
Pa.R.M.D.J. Rule 2.5(A), (B). Comments [1] and [2]° of Rule 2.5 further clarify these directives.
Comment [1] provides a definition of “competent.” Being competent in one’s judicial duties
requires legal knowledge, skill, thoroughness, and the preparation reasonably necessary to perform
a judge’s responsibilities of judicial office. Pa. Code Jud. Conduct and Pa.R.M.D.J. Rule 2.5,
Comment [1]. Comment [2] instructs Judicial Officers to seek the necessary docket time, court
staff, expertise, and resources to discharge all adjudicative and administrative responsibilities. Pa.
Code Jud. Conduct and Pa.R.M.D.J. Rule 2.5, Comment [2].

Becoming familiar with the Court’s policy is one of the first steps in determining how
Judicial Officers can ethically use such technology. Remaining within the bounds of the policy is
an ethical duty unto itself pursuant to Rule 2.5. It is imperative that Judicial Officers do more than
be aware of the policy. Judicial Officers should thoroughly read and familiarize themselves with
the policy.

Becoming familiar with Al technology is also part of the Judicial Officer’s ethical
obligation. In its policy, the Court provides definitions concerning this technology that this Board
adopts. However, to meet one’s ethical duties concerning Al generally and GenAl specifically,

5 Hons. Ralph Artiliere and Ralph Losey, The Future is Now: Why Trial Lawyers and Judges Should Embrace
Generative Al Now and How to Do It Safely and Productively, JDSUPRA, June 27, 2025,
https://www.jdsupra.com/legalnews/the-future-is-now-why-trial-lawyers-and-5604683/. Accessed November 25,
2025.

°1d.

71d.

81d.

9 The JEAB acknowledges that the effect of the Comments is unclear. Upon adoption of Canons 1 through 4 and the
corresponding Rules, the Supreme Court made no mention of the Comments, although they are published with the
Code/Rules. Nonetheless, the JEAB uses the Comments to determine the purpose, meaning, and proper application of
the Canons and Rules. This is consistent with the ABA’s Revised Model Code of Judicial Conduct (2020).
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Judicial Officers must go further than reading a policy and definitions. Judicial Officers are called
upon to be competent in carrying out their judicial duties. As previously noted, competency
requires a Judicial Officer to possess legal knowledge and skill to perform the functions of the
office. While there is no requirement for Judicial Officers to use GenAl to perform the functions
of the office, the requirement to foundationally understand Al/GenAl and how Judges and/or their
staff may encounter the technology remains. This technology is or will be used widely by judiciary
personnel, members of the bar, and litigants and witnesses who will inevitably appear before
Judicial Officers.!°

As detailed in Comment [2], Judges “should seek the necessary ... expertise, and resources
to discharge all adjudicative and administrative responsibilities.” Pa. Code Jud. Conduct and
Pa.R.M.D.J. Rule 2.5, Comment [2]. Judicial Officers should acquire as much training as possible
on the functionality, forms, and uses of AI/GenAl. If a Judicial Officer intends to use GenAl,
they must be proficient in the capabilities and limitations of GenAl and be able to use it properly.
This General Guidance footnotes many reputable articles by leading experts in GenAl as it relates
to the law and Judicial Officers that may prove useful in this endeavor.

Supervisory Duties and Responsibilities

Rule 2.12 (Supervisory Duties) requires Judicial Officers to ensure that those under their
supervision adhere to the Judge’s duties under the Codes. Judicial Officers should ensure that staff
under their supervision have the resources and training necessary to gain competence. Staff and
Judicial Officers alike must be clear about which GenAl tools are permitted for use by the Court’s
policy, what information may be entered into these tools, and how Judicial Officers and their staff
may need to track their use of GenAl.

The Court’s policy notes that Personnel may be required to disclose the use of a GenAl
tool in their work product. See Section 3(C) of the Supreme Court Order of September 9, 2025.
Because Judicial Officers and staff are included in the definition of “Personnel,” it is important to
be aware of this potential disclosure. While there is no disclosure requirement currently, best
practices dictate tracking the use of GenAl in chambers.

Additionally, while AI/GenAl has human-like capabilities, it is not human and does not
learn, reason, or analyze as humans do. Thus, there are many limitations on its effectiveness,
applicability, and veracity. Much like verifying the work product created by a paralegal, law clerk,
other staff, and attorneys, it is incumbent upon Judicial Officers to check the accuracy and veracity
of all work product created by GenAl. Furthermore, the Court’s policy specifically directs that
“humans must review GenAl output and Personnel are responsible for the accuracy of any GenAl
information incorporated into their work.” See Section 4 Commentary of the Supreme Court Order
of September 9, 2025.

10 As further incentive to gain proficiency with AI/GenAl technology, Comments [3] and [4] of Rule 2.5 may promote
Judicial Officers using AI/GenAl to prevent avoidable delay and/or unnecessary costs.
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Judicial Discernment and Decision-making

GenAl cannot and should not replace a Judicial Officer’s discernment in credibility
determinations or judicial decision-making. Canon 1 and Rule 1.2 state that Judicial Officers
“shall act at all times in a manner that promotes public confidence in the independence, integrity,
and impartiality of the judiciary.” Pa. Code Jud. Conduct and Pa.R.M.D.J. Rule 1.2. Comment
[3] of the Rule explains, “Conduct that compromises or appears to compromise the independence,
integrity, and impartiality of a judge undermines public confidence.” Pa. Code Jud. Conduct and
Pa.R.M.D.J. Rule 1.2, Comment [3]. As outlined above, GenAl has serious limitations. While it
may be useful to assist in preliminary research or drafting, GenAl cannot substitute for a Judicial
Officer’s discernment. Using Gen Al in this way would undermine the public’s confidence in the
judiciary.

Judges as Gatekeepers and Guardians

Judges must oversee their own use of Al/GenAl, as well as their staff’s usage. They will
also inevitably be tasked, in part, with overseeing attorneys and self-represented parties who use
Al/GenAl in litigation. Rule 2.2. (Impartiality and Fairness) and Rule 2.6. (Ensuring the Right to
Be Heard) support the assertion that Judicial Officers must ensure the propriety of AI/GenAl usage
in their courtrooms to protect interested parties’ rights and to preside fairly and impartially.

Judicial Officers have seen and will continue to see evidentiary challenges concerning
GenAl. “Al evidence suffers the same challenges as most scientific evidence does in that the
technology on which it is based can be beyond the ken of the judge or jury, so the parties may have
to bring in expensive experts to assess and explain it[.]”!! But there is also a new challenge with
GenAl — “deepfakes,”!? i.e., Al-generated content that is not real. There have always been cases
of forgery or other manufactured evidence, but because of the advancement of GenAl, parties will
likely need AI forensic experts for identification/authentication rather than using more
conventional methods.!® Judicial Officers will be deciding whether purported deepfake evidence,
which has the potential to be highly prejudicial, should be admitted in civil and criminal trials.'*

This is just one example of the many ways Judicial Officers have encountered or may
encounter AI/GenAl. Self-represented litigants and lawyers will likely use AI/GenAl more
frequently in court filings and appearances. Recently, in a New York Court, a self-represented
plaintiff attempted to use an Al-generated video of a lawyer (called an “avatar”) to provide his
argument.15

" Maura Grossman, Generative Al and the legal system, pg. 2-3, Transcript of Interview.

21d.

B1d.

141d.
Bhttps://www.foxnews.com/us/ai-generated-attorney-outrages-judge-who-scolds-man-over-courtroom-fake-not-
real-person. Accessed November 25, 2025.
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The Pennsylvania and Philadelphia Bar Associations have jointly issued a formal opinion
(Joint Formal Opinion) concerning the use of AI/GenAl by the bar.!® Much like the Codes, the
Rules of Professional Conduct do not specifically address the use of AI/GenAl. The Joint Formal
Opinion may serve as guidance to Judicial Officers who are members of the bar and for Judicial
Officers who respond to judicial and lawyer misconduct under Rule 2.15 (Responding to Judicial
and Lawyer Misconduct). The Joint Formal Opinion may also assist Judicial Officers in
identifying conduct that violates the Rules of Professional Conduct as it pertains to a lawyer’s
ethical use of AI/GenAl. However, the Joint Formal Opinion is not binding on the Disciplinary
Board of the Supreme Court of Pennsylvania or any other Court.

The cited examples do not fully encompass the myriad ways Judicial Officers will
encounter GenAl in their courtrooms. Al/GenAl has and will continue to appear in many forms
and functions that this Board cannot predict or fathom. For this reason, the ethical obligation of
Judicial Officers to be competent (and, preferably, proficient) in this technology is paramount.

Conclusion

As the world grapples with the extraordinary pace of Al and GenAl development — its rapid
evolution, expanding reach, and ever-accelerating capabilities — the legal profession must remain
vigilant, adaptive, and ethically grounded. Nowhere is this obligation more critical than within
the judiciary. Judicial Officers, as the most public-facing guardians of the rule of law, are uniquely
situated at the point where emerging technology collides with fundamental principles of fairness,
impartiality, and due process. Courts already confront digital evidence generated or influenced by
Al, litigants who rely on Al tools to prepare filings, and the systemic risks of misinformation,
deepfakes, and automated content used to mislead or harass. These realities are not speculative;
they are present, growing, and altering the very fabric of how parties interact with the legal system.
Against this backdrop, judicial competence is not simply an aspirational ideal but an ethical
mandate. The duty to remain competent has always required judges to keep pace with changes in
law and society, but the emergence of Al demands an elevated, ongoing form of attentiveness:
understanding how Al tools work at a basic level, recognizing where their weaknesses or biases
may influence proceedings, evaluating the reliability of Al-generated evidence, and being able to
identify when litigants or attorneys are inappropriately relying on—or misusing—these
technologies. Judicial Officers need not become technologists, but they must cultivate enough
literacy to ask the right questions, perceive the relevant risks, and apply existing legal standards to
novel circumstances in ways that preserve public confidence in the courts.

16 Ethical Issues Regarding the Use of Artificial Intelligence, Pennsylvania Bar Association Committee on Legal
Ethics and Professional Responsibility and Philadelphia Bar Association Professional Guidance Committee Joint
Formal Opinion 2024-200.
https://www.pabar.org/Members/catalogs/Ethics%200pinions/Formal/Joint%20Formal%200pinion%202024-
200.pdf. Accessed December 8, 2025.
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The ethical responsibility of Judicial Officers extends beyond simple familiarity with these
tools; it implicates their core duties of independence, integrity, and impartiality. As Al becomes
embedded in everyday practice, judges must be alert to the possibility that algorithmic
recommendations may appear authoritative even when they lack transparency or reliability. They
must guard against any erosion of decision-making autonomy, ensuring that human judgment, not
automated suggestion, remains the true arbiter of justice. They must also consider how Al affects
access to justice: while GenAl tools have the potential to empower self-represented litigants,
streamline filings, and reduce burdens on court staff, they also introduce disparities for those
without technological access or literacy. Therefore, competence encompasses not only
understanding how Al assists the courts but also how it may disadvantage individuals who lack
equitable access to these emerging resources.

Ultimately, as technology continues to reshape the contours of modern life, the judiciary
must reaffirm its commitment to principled adaptation. The public looks to Judicial Officers as
models of thoughtful, informed leadership — figures who can navigate complex societal changes
without compromising the impartiality and dignity of the judicial role. By embracing the ethical
duty to remain competent in the age of Al, judges strengthen the integrity of the judicial process
and uphold the promise that courts will continue to deliver justice grounded in reason, fairness,
and human judgment. The challenges posed by AI/GenAl are profound, but so too are the
opportunities for courts to demonstrate resilience, insight, and foresight. Judicial competence in
this realm is not merely about keeping up with technological change; it is about safeguarding the
legitimacy of the justice system itself and ensuring that, even as tools evolve, the rule of law
remains steady, trustworthy, and fundamentally human.

Please remember:

e Only use Al/GenAl if you have been adequately educated about the technology.

e Do not avoid or delay training/learning about AI/GenAl.

e Acquire the necessary skills and expertise to achieve the “competence” required by ethics
rules.

e Require staff to use AI/GenAl within the confines of the Court’s policy and only allow its
use to the extent you can provide sufficient oversight.

e Always provide human verification/authentication of GenAl outputs.

GENERATIVE ARTIFICIAL INTELLIGENCE IS AN EVOLVING TECHNOLOGY, AND, AS A RESULT, THE FOREGOING IS
SUBJECT TO CHANGE AS DOES TECHNOLOGY. FOR FORMAL GUIDANCE ON THE USE OF GENERATIVE Al OR ANY OTHER
ISSUE OF JUDICIAL ETHICS, CONSULTATION WITH THE BOARD IS REQUIRED.

END OF GENERAL ETHICS GUIDANCE NoO. 2-2025
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AMERICAN BAR ASSOCIATION

STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY
Formal Opinion 512 July 29, 2024
Generative Artificial Intelligence Tools

To ensure clients are protected, lawyers using generative artificial intelligence tools must fully
consider their applicable ethical obligations, including their duties to provide competent legal
representation, to protect client information, to communicate with clients, to supervise their
employees and agents, to advance only meritorious claims and contentions, to ensure candor
toward the tribunal, and to charge reasonable fees.

1. Introduction

Many lawyers use artificial intelligence (Al) based technologies in their practices to
improve the efficiency and quality of legal services to clients.! A well-known use is electronic
discovery in litigation, in which lawyers use technology-assisted review to categorize vast
quantities of documents as responsive or non-responsive and to segregate privileged documents.
Another common use is contract analytics, which lawyers use to conduct due diligence in
connection with mergers and acquisitions and large corporate transactions. In the realm of
analytics, Al also can help lawyers predict how judges might rule on a legal question based on data
about the judge’s rulings; discover the summary judgment grant rate for every federal district
judge; or evaluate how parties and lawyers may behave in current litigation based on their past
conduct in similar litigation. And for basic legal research, Al may enhance lawyers’ search results.

This opinion discusses a subset of Al technology that has more recently drawn the attention
of the legal profession and the world at large — generative Al (GAI), which can create various types
of new content, including text, images, audio, video, and software code in response to a user’s
prompts and questions.? GAI tools that produce new text are prediction tools that generate a
statistically probable output when prompted. To accomplish this, these tools analyze large amounts
of digital text culled from the internet or proprietary data sources. Some GAI tools are described
as “self-learning,” meaning they will learn from themselves as they cull more data. GAI tools may
assist lawyers in tasks such as legal research, contract review, due diligence, document review,
regulatory compliance, and drafting letters, contracts, briefs, and other legal documents.

! There is no single definition of artificial intelligence. At its essence, Al involves computer technology, software,
and systems that perform tasks traditionally requiring human intelligence. The ability of a computer or computer-
controlled robot to perform tasks commonly associated with intelligent beings is one definition. The term is
frequently applied to the project of developing systems that appear to employ or replicate intellectual processes
characteristic of humans, such as the ability to reason, discover meaning, generalize, or learn from past experience.
BRITTANICA, https://www.britannica.com/technology/artificial-intelligence (last visited July 12, 2024).

2 George Lawton, What is Generative AI? Everything You Need to Know, TECHTARGET (July 12, 2024),
https://www.techtarget.com/searchenterpriseai/definition/generative-Al.
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GAI tools—whether general purpose or designed specifically for the practice of law—raise
important questions under the ABA Model Rules of Professional Conduct.® What level of
competency should lawyers acquire regarding a GAI tool? How can lawyers satisty their duty of
confidentiality when using a GAI tool that requires input of information relating to a
representation? When must lawyers disclose their use of a GAI tool to clients? What level of
review of a GAI tool’s process or output is necessary? What constitutes a reasonable fee or expense
when lawyers use a GAI tool to provide legal services to clients?

At the same time, as with many new technologies, GAI tools are a moving target—indeed,
a rapidly moving target—in the sense that their precise features and utility to law practice are
quickly changing and will continue to change in ways that may be difficult or impossible to
anticipate. This Opinion identifies some ethical issues involving the use of GAI tools and offers
general guidance for lawyers attempting to navigate this emerging landscape.* It is anticipated that
this Committee and state and local bar association ethics committees will likely offer updated
guidance on professional conduct issues relevant to specific GAI tools as they develop.

1L Discussion
A. Competence

Model Rule 1.1 obligates lawyers to provide competent representation to clients.® This duty
requires lawyers to exercise the “legal knowledge, skill, thoroughness and preparation reasonably
necessary for the representation,” as well as to understand “the benefits and risks associated” with
the technologies used to deliver legal services to clients.® Lawyers may ordinarily achieve the
requisite level of competency by engaging in self-study, associating with another competent
lawyer, or consulting with an individual who has sufficient expertise in the relevant field.’

To competently use a GAI tool in a client representation, lawyers need not become GAI
experts. Rather, lawyers must have a reasonable understanding of the capabilities and limitations

8 Many of the professional responsibility concerns that arise with GAI tools are similar to the issues that exist with
other Al tools and should be considered by lawyers using such technology.

4 This opinion is based on the ABA Model Rules of Professional Conduct as amended by the ABA House of
Delegates through August 2023. The Opinion addresses several imminent ethics issues associated with the use of
GALI, but additional issues may surface, including those found in Model Rule 7.1 (“Communications Concerning a
Lawyer’s Services”), Model Rule 1.7 (“Conflict of Interest: Current Clients”), and Model Rule 1.9 (“Duties to
Former Clients”). See, e.g., Fla. State Bar Ass’n, Prof’l Ethics Comm. Op. 24-1, at 7 (2024) (discussing the use of
GAI chatbots under Florida Rule 4-7.13, which prohibits misleading content and unduly manipulative or intrusive
advertisements); Pa. State Bar Ass’n Comm. on Legal Ethics & Prof’l Resp. & Philadelphia Bar Ass’n Prof’l
Guidance Comm. Joint Formal Op. 2024-200 [hereinafter Pa. & Philadelphia Joint Formal Opinion 2024-200], at 10
(2024) (“Because the large language models used in generative Al continue to develop, some without safeguards
similar to those already in use in law offices, such as ethical walls, they may run afoul of Rules 1.7 and 1.9 by using
the information developed from one representation to inform another.”). Accordingly, lawyers should consider all
rules before using GAI tools.

5 MODEL RULES OF PROF’L CONDUCTR. 1.1 (2023) [hereinafter MODEL RULES].

6 MODEL RULES R. 1.1 & cmt. [8]. See also ABA Comm. on Ethics & Prof’l Responsibility, Formal Op. 477R, at 2-3
(2017) [hereinafter ABA Formal Op. 477R] (discussing the ABA’s “technology amendments” made to the Model
Rules in 2012).

" MODEL RULES R. 1.1 cmts. [1], [2] & [4]; Cal. St. Bar, Comm. Prof’l Resp. Op. 2015-193, 2015 WL 4152025, at
*2-3 (2015).
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of the specific GAI technology that the lawyer might use. This means that lawyers should either
acquire a reasonable understanding of the benefits and risks of the GAI tools that they employ in
their practices or draw on the expertise of others who can provide guidance about the relevant GAI
tool’s capabilities and limitations.8 This is not a static undertaking. Given the fast-paced evolution
of GAI tools, technological competence presupposes that lawyers remain vigilant about the tools’
benefits and risks.® Although there is no single right way to keep up with GAI developments,
lawyers should consider reading about GAI tools targeted at the legal profession, attending relevant
continuing legal education programs, and, as noted above, consulting others who are proficient in
GAI technology.*?

With the ability to quickly create new, seemingly human-crafted content in response to user
prompts, GAI tools offer lawyers the potential to increase the efficiency and quality of their legal
services to clients. Lawyers must recognize inherent risks, however.!! One example is the risk of
producing inaccurate output, which can occur in several ways. The large language models
underlying GAI tools use complex algorithms to create fluent text, yet GAI tools are only as good
as their data and related infrastructure. If the quality, breadth, and sources of the underlying data
on which a GAI tool is trained are limited or outdated or reflect biased content, the tool might
produce unreliable, incomplete, or discriminatory results. In addition, the GAI tools lack the ability
to understand the meaning of the text they generate or evaluate its context.’? Thus, they may
combine otherwise accurate information in unexpected ways to yield false or inaccurate results.!3
Some GAI tools are also prone to “hallucinations,” providing ostensibly plausible responses that
have no basis in fact or reality.'4

Because GAI tools are subject to mistakes, lawyers’ uncritical reliance on content created
by a GAI tool can result in inaccurate legal advice to clients or misleading representations to courts
and third parties. Therefore, a lawyer’s reliance on, or submission of, a GAI tool’s output—without

8 Pa. Bar Ass’n, Comm. on Legal Ethics & Prof’l Resp. Op. 2020-300, 2020 WL 2544268, at *2-3 (2020). See also
Cal. State Bar, Standing Comm. on Prof’] Resp. & Conduct Op. 2023-208, 2023 WL 4035467, at *2 (2023) adopting
a “reasonable efforts standard” and “fact-specific approach” to a lawyer’s duty of technology competence, citing ABA
Formal Opinion 477R, at 4).

9 See New York County Lawyers Ass’n Prof’1 Ethics Comm. Op. 749 (2017) (emphasizing that “[IJawyers must be
responsive to technological developments as they become integrated into the practice of law”); Cal. St. Bar, Comm.
Prof’1 Resp. Op. 2015-193, 2015 WL 4152025, at *1 (2015) (discussing the level of competence required for
lawyers to handle e-discovery issues in litigation).

10 MODELRULESR. 1.1 cmt. [8]; see Melinda J. Bentley, The Ethical Implications of Technology in Your Law Practice:
Understanding the Rules of Professional Conduct Can Prevent Potential Problems, 76 J. Mo. BAR 1 (2020)
(identifying ways for lawyers to acquire technology competence skills).

11 As further detailed in this opinion, lawyers’ use of GAI raises confidentiality concerns under Model Rule 1.6 due to
the risk of disclosure of, or unauthorized access to, client information. GAI also poses complex issues relating to
ownership and potential infringement of intellectual property rights and even potential data security threats.

12 See, W. Bradley Wendel, The Promise and Limitations of Al in the Practice of Law, 72 OKLA. L. REV. 21, 26
(2019) (discussing the limitations of Al based on an essential function of lawyers, making normative judgments that
are impossible for Al).

13 See, e.g., Karen Weise & Cade Metz, When A.1. Chatbots Hallucinate, N.Y. TIMES (May 1, 2023).

14 Ivan Moreno, Al Practices Law ‘At the Speed of Machines.’ Is it Worth It?, LAW360 (June 7, 2023); See Varun
Magesh, Faiz Surani, Matthew Dahl, Mirac Suzgun, Christopher D. Manning, & Daniel E. Ho, Hallucination Free?
Assessing the Reliability of Leading Al Legal Research Tools, STANFORD UNIVERSITY (June 26, 2024), available at
https://dho.stanford.edu/wp-content/uploads/Legal RAG Hallucinations.pdf (study finding leading legal research
companies’ GAI systems “hallucinate between 17% and 33% of the time”).
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an appropriate degree of independent verification or review of its output—could violate the duty
to provide competent representation as required by Model Rule 1.1.15 While GAI tools may be
able to significantly assist lawyers in serving clients, they cannot replace the judgment and
experience necessary for lawyers to competently advise clients about their legal matters or to craft
the legal documents or arguments required to carry out representations.

The appropriate amount of independent verification or review required to satisfy Rule 1.1
will necessarily depend on the GAI tool and the specific task that it performs as part of the lawyer’s
representation of a client. For example, if a lawyer relies on a GAI tool to review and summarize
numerous, lengthy contracts, the lawyer would not necessarily have to manually review the entire
set of documents to verify the results if the lawyer had previously tested the accuracy of the tool
on a smaller subset of documents by manually reviewing those documents, comparing then to the
summaries produced by the tool, and finding the summaries accurate. Moreover, a lawyer’s use of
a GAI tool designed specifically for the practice of law or to perform a discrete legal task, such as
generating ideas, may require less independent verification or review, particularly where a lawyer’s
prior experience with the GAI tool provides a reasonable basis for relying on its results.

While GAI may be used as a springboard or foundation for legal work—for example, by
generating an analysis on which a lawyer bases legal advice, or by generating a draft from which
a lawyer produces a legal document—Ilawyers may not abdicate their responsibilities by relying
solely on a GAI tool to perform tasks that call for the exercise of professional judgment. For
example, lawyers may not leave it to GAI tools alone to offer legal advice to clients, negotiate
clients’ claims, or perform other functions that require a lawyer’s personal judgment or
participation.’® Competent representation presupposes that lawyers will exercise the requisite level
of skill and judgment regarding all legal work. In short, regardless of the level of review the lawyer
selects, the lawyer is fully responsible for the work on behalf of the client.

Emerging technologies may provide an output that is of distinctively higher quality than
current GAI tools produce, or may enable lawyers to perform work markedly faster and more
economically, eventually becoming ubiquitous in legal practice and establishing conventional
expectations regarding lawyers’ duty of competence.!’” Over time, other new technologies have
become integrated into conventional legal practice in this manner.® For example, “a lawyer would
have difficulty providing competent legal services in today’s environment without knowing how

15 See generally ABA Comm. on Ethics & Prof’l Responsibility, Formal Op. 08-451, at 1 (2008) [hereinafter ABA
Formal Op. 08-451] (concluding that “Ta] lawyer may outsource legal or nonlegal support services provided the lawyer
remains ultimately responsible for rendering competent legal services to the client under Model Rule 1.17).

16 See Fla. State Bar Ass’n, Prof’l Ethics Comm. Op. 24-1, supra note 4.

17 See, e.g., Sharon Bradley, Rule 1.1 Duty of Competency and Internet Research: Benefits and Risks Associated with
Relevant Technology at 7 (2019), available at https://ssrn.com/abstract=3485055 (“View Model Rule 1.1 as elastic.
It is expanding as legal technology solutions expand. The ever-changing shape of this rule makes clear that a lawyer
cannot simply learn technology today and never again update their skills or knowledge.”).

18 See, e.g., Smith v. Lewis, 530 P.2d 589, 595 (Cal. 1975) (stating that a lawyer is expected “to possess knowledge
of those plain and elementary principles of law which are commonly known by well-informed attorneys, and to
discover those additional rules of law which, although not commonly known, may readily be found by standard
research techniques”) (emphasis added); Hagopian v. Justice Admin. Comm’n, 18 So. 3d 625, 642 (Fla. Dist. Ct.
App. 2009) (observing that lawyers have “become expected to use computer-assisted legal research to ensure that
their research is complete and up-to-date, but the costs of this service can be significant™).
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to use email or create an electronic document.”® Similar claims might be made about other tools
such as computerized legal research or internet searches.?® As GAI tools continue to develop and
become more widely available, it is conceivable that lawyers will eventually have to use them to
competently complete certain tasks for clients.?! But even in the absence of an expectation for
lawyers to use GAI tools as a matter of course,?? lawyers should become aware of the GAI tools
relevant to their work so that they can make an informed decision, as a matter of professional
judgment, whether to avail themselves of these tools or to conduct their work by other means.?3
As previously noted regarding the possibility of outsourcing certain work, “[t]here is no unique
blueprint for the provision of competent legal services. Different lawyers may perform the same
tasks through different means, all with the necessary ‘legal knowledge, skill, thoroughness and
preparation.””?* Ultimately, any informed decision about whether to employ a GAI tool must
consider the client’s interests and objectives.?®

19 ABA Formal Op. 477R, supra note 6, at 3 (quoting ABA COMMISSION ON ETHICS 20/20 REPORT 105A (Aug.
2012)).

20 See, e.g., Bradley, supra note 17, at 3 (“Today no competent lawyer would rely solely upon a typewriter to draft a
contract, brief, or memo. Typewriters are no longer part of ‘methods and procedures’ used by competent lawyers.”);
Lawrence Duncan MacLachlan, Gandy Dancers on the Web: How the Internet Has Raised the Bar on Lawyers’
Professional Responsibility to Research and Know the Law, 13 GEO. J. LEGAL ETHICS 607, 608 (2000) (“The lawyer
in the twenty-first century who does not effectively use the Internet for legal research may fall short of the minimal
standards of professional competence and be potentially liable for malpractice”); Ellie Margolis, Surfin’Safari—
Why Competent Lawyers Should Research on the Web, 10 YALE J.L. & TECH. 82, 110 (2007) (“While a lawyer’s
research methods reveal a great deal about the competence of the research, the method of research is ultimately a
secondary inquiry, only engaged in when the results of that research process is judged inadequate. A lawyer who
provides the court with adequate controlling authority is not going to be judged incompetent whether she found that
authority in print, electronically, or by any other means.”); Michael Thomas Murphy, The Search for Clarity in an
Attorney’s Duty to Google, 18 LEGAL COMM. & RHETORIC: JALWD 133, 133 (2021) (“This Duty to Google
contemplates that certain readily available information on the public Internet about a legal matter is so easily
accessible that it must be discovered, collected, and examined by an attorney, or else that attorney is acting
unethically, committing malpractice, or both”); Michael Whiteman, The Impact of the Internet and Other Electronic
Sources on an Attorney s Duty of Competence Under the Rules of Professional Conduct, 11 ALB. L.J. SCI. & TECH.
89, 91 (2000) (“Unless it can be shown that the use of electronic sources in legal research has become a standard
technique, then lawyers who fail to use electronic sources will not be deemed unethical or negligent in his or her
failure to use such tools.”).

21 See MODEL RULES R. 1.1 cmt. [5] (stating that “[c]ompetent handling of a particular matter includes . . . [the] use
of methods and procedures meeting the standards of competent practitioners”); New York County Lawyers Ass’n
Prof’1 Ethics Comm. Op. 749, 2017 WL 11659554, at *3 (2017) (explaining that the duty of competence covers not
only substantive knowledge in different areas of the law, but also the manner in which lawyers provide legal services
to clients).

22 The establishment of such an expectation would likely require an increased acceptance of GAI tools across the
legal profession, a track record of reliable results from those platforms, the widespread availability of these
technologies to lawyers from a cost or financial standpoint, and robust client demand for GAI tools as an efficiency
or cost-cutting measure.

23 Model Rule 1.5’s prohibition on unreasonable fees, as well as market forces, may influence lawyers to use new
technology in favor of slower or less efficient methods.

24 ABA Formal Op. 08-451, supra note 15, at 2. See also id. (“Rule 1.1 does not require that tasks be accomplished
in any special way. The rule requires only that the lawyer who is responsible to the client satisfies her obligation to
render legal services competently.”).

25 MODEL RULES R. 1.2(a).
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B. Confidentiality

A lawyer using GAI must be cognizant of the duty under Model Rule 1.6 to keep
confidential all information relating to the representation of a client, regardless of its source, unless
the client gives informed consent, disclosure is impliedly authorized to carry out the representation,
or disclosure is permitted by an exception.?® Model Rules 1.9(c) and 1.18(b) require lawyers to
extend similar protections to former and prospective clients’ information. Lawyers also must make
“reasonable efforts to prevent the inadvertent or unauthorized disclosure of, or unauthorized access
to, information relating to the representation of the client.”?’

Generally, the nature and extent of the risk that information relating to a representation may
be revealed depends on the facts. In considering whether information relating to any representation
is adequately protected, lawyers must assess the likelihood of disclosure and unauthorized access,
the sensitivity of the information,?® the difficulty of implementing safeguards, and the extent to
which safeguards negatively impact the lawyer’s ability to represent the client.?®

Before lawyers input information relating to the representation of a client into a GAI tool,
they must evaluate the risks that the information will be disclosed to or accessed by others outside
the firm. Lawyers must also evaluate the risk that the information will be disclosed to or accessed
by others inside the firm who will not adequately protect the information from improper disclosure
or use®® because, for example, they are unaware of the source of the information and that it
originated with a client of the firm. Because GAI tools now available differ in their ability to ensure
that information relating to the representation is protected from impermissible disclosure and
access, this risk analysis will be fact-driven and depend on the client, the matter, the task, and the
GAI tool used to perform it.31

Self-learning GAI tools into which lawyers input information relating to the representation,
by their very nature, raise the risk that information relating to one client’s representation may be
disclosed improperly,®? even if the tool is used exclusively by lawyers at the same firm.33 This can
occur when information relating to one client’s representation is input into the tool, then later
revealed in response to prompts by lawyers working on other matters, who then share that output
with other clients, file it with the court, or otherwise disclose it. In other words, the self-learning

26 MODEL RULES R. 1.6; MODEL RULES R. 1.6 cmt. [3].

2T MODEL RULES R. 1.6(¢).

28 ABA Formal Op. 477R, supra note 6, at 1 (A lawyer “may be required to take special security precautions to
protect against the inadvertent or unauthorized disclosure of client information when ... the nature of the
information requires a higher degree of security.”).

29 MODEL RULES R. 1.6, cmt. [18].

30 See MODEL RULES R. 1.8(b), which prohibits use of information relating to the representation of a client to the
disadvantage of the client.

31 See ABA Formal Op. 477R, supra note 6, at 4 (rejecting specific security measures to protect information relating
to a client’s representation and advising lawyers to adopt a fact-specific approach to data security).

32 See generally State Bar of Cal. Standing Comm. on Prof’l Resp. & Conduct, PRACTICAL GUIDANCE FOR THE USE
OF GENERATIVE ARTIFICIAL INTELLIGENCE IN THE PRACTICE OF LAW (2024), available at
https://www.calbar.ca.gov/Portals/0/documents/ethics/Generative-Al-Practical-Guidance.pdf; Fla. State Bar Ass’n,
Prof’1 Ethics Comm. Op. 24-1, supra note 4.

33 See Pa. & Philadelphia Joint Formal Opinion 2024-200, supra note 4, at 10 (noting risk that information relating
to one representation may be used to inform work on another representation).
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GALI tool may disclose information relating to the representation to persons outside the firm who
are using the same GAI tool. Similarly, it may disclose information relating to the representation
to persons in the firm (1) who either are prohibited from access to said information because of an
ethical wall or (2) who could inadvertently use the information from one client to help another
client, not understanding that the lawyer is revealing client confidences. Accordingly, because
many of today’s self-learning GAI tools are designed so that their output could lead directly or
indirectly to the disclosure of information relating to the representation of a client, a client’s
informed consent is required prior to inputting information relating to the representation into such
a GAI tool.3*

When consent is required, it must be informed. For the consent to be informed, the client
must have the lawyer’s best judgment about why the GAI tool is being used, the extent of and
specific information about the risk, including particulars about the kinds of client information that
will be disclosed, the ways in which others might use the information against the client’s interests,
and a clear explanation of the GAI tool’s benefits to the representation. Part of informed consent
requires the lawyer to explain the extent of the risk that later users or beneficiaries of the GAI tool
will have access to information relating to the representation. To obtain informed consent when
using a GAI tool, merely adding general, boiler-plate provisions to engagement letters purporting
to authorize the lawyer to use GAI is not sufficient.3®

Because of the uncertainty surrounding GAI tools’ ability to protect such information and
the uncertainty about what happens to information both at input and output, it will be difficult to
evaluate the risk that information relating to the representation will either be disclosed to or
accessed by others inside the firm to whom it should not be disclosed as well as others outside
the firm.3% As a baseline, all lawyers should read and understand the Terms of Use, privacy policy,
and related contractual terms and policies of any GAI tool they use to learn who has access to the
information that the lawyer inputs into the tool or consult with a colleague or external expert who
has read and analyzed those terms and policies.®” Lawyers may need to consult with IT
professionals or cyber security experts to fully understand these terms and policies as well as the
manner in which GAI tools utilize information.

Today, there are uses of self-learning GAI tools in connection with a legal representation
when client informed consent is not required because the lawyer will not be inputting information
relating to the representation. As an example, if a lawyer is using the tool for idea generation in a
manner that does not require inputting information relating to the representation, client informed
consent would not be necessary.

34 This conclusion is based on the risks and capabilities of GAI tools as of the publication of this opinion. As the
technology develops, the risks may change in ways that would alter our conclusion. See Fla. State Bar Ass’n, Prof’l
Ethics Comm. Op. 24-1, supra note 4, at 2; W. Va. Lawyer Disciplinary Bd. Op. 24-01 (2024), available at
http://www.wvodc.org/pdf/AILEO24-01.pdf.

35 See W. Va. Lawyer Disciplinary Bd. Op. 24-01, supra note 34.

36 Magesh et al. supra note 14, at 23 (describing some of the GAI tools available to lawyers as “difficult for lawyers
to assess when it is safe to trust them. Official documentation does not clearly illustrate what they can do for lawyers
and in which areas lawyers should exercise caution.”)

87 Stephanie Pacheco, Three Considerations for Attorneys Using Generative AIl, BLOOMBERG LAW ANALYSIS (June
16, 2023, 4:00 pm), https://news.bloomberglaw.com/bloomberg-law-analysis/analysis-three-considerations-for-
attorneys-using-generative-ai?context=search&index=7.
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C. Communication

Where Model Rule 1.6 does not require disclosure and informed consent, the lawyer must
separately consider whether other Model Rules, particularly Model Rule 1.4, require disclosing
the use of a GAI tool in the representation.

Model Rule 1.4, which addresses lawyers’ duty to communicate with their clients, builds
on lawyers’ legal obligations as fiduciaries, which include “the duty of an attorney to advise the
client promptly whenever he has any information to give which it is important the client should
receive.”®® Of particular relevance, Model Rule 1.4(a)(2) states that a lawyer shall “reasonably
consult with the client about the means by which the client’s objectives are to be accomplished.”
Additionally, Model Rule 1.4(b) obligates lawyers to explain matters “to the extent reasonably
necessary to permit a client to make an informed decision regarding the representation.” Comment
[5] to Rule 1.4 explains, “the lawyer should fulfill reasonable client expectations for information
consistent with the duty to act in the client’s best interests, and the client’s overall requirements as
to the character of representation.” Considering these underlying principles, questions arise
regarding whether and when lawyers might be required to disclose their use of GAI tools to clients
pursuant to Rule 1.4.

The facts of each case will determine whether Model Rule 1.4 requires lawyers to disclose
their GAI practices to clients or obtain their informed consent to use a particular GAI tool.
Depending on the circumstances, client disclosure may be unnecessary.

Of course, lawyers must disclose their GAI practices if asked by a client how they
conducted their work, or whether GAI technologies were employed in doing so, or if the client
expressly requires disclosure under the terms of the engagement agreement or the client’s outside
counsel guidelines.®® There are also situations where Model Rule 1.4 requires lawyers to discuss
their use of GAI tools unprompted by the client.*® For example, as discussed in the previous
section, clients would need to be informed in advance, and to give informed consent, if the lawyer
proposes to input information relating to the representation into the GAI tool.*! Lawyers must also

consult clients when the use of a GAI tool is relevant to the basis or reasonableness of a lawyer’s
fee.#?

Client consultation about the use of a GAI tool is also necessary when its output will
influence a significant decision in the representation,*® such as when a lawyer relies on GAI

38 Baker v. Humphrey, 101 U.S. 494, 500 (1879).

39 See, e.g., MODEL RULES R. 1.4(a)(4) (“A lawyer shall . . . promptly comply with reasonable requests for
information[.]”).

40 See MODEL RULES R. 1.4(a)(1) (requiring lawyers to “promptly inform the client of any decision or circumstance
with respect to which the client’s informed consent” is required by the rules of professional conduct).

41 See section B for a discussion of confidentiality issues under Rule 1.6.

42 See section F for a discussion of fee issues under Rule 1.5.

43 Guidance may be found in ethics opinions requiring lawyers to disclose their use of temporary lawyers whose
involvement is significant or otherwise material to the representation. See, e.g., Va. State Bar Legal Ethics Op. 1850,
2010 WL 5545407, at *5 (2010) (acknowledging that “[t]here is little purpose to informing a client every time a
lawyer outsources legal support services that are truly tangential, clerical, or administrative in nature, or even when
basic legal research or writing is outsourced without any client confidences being revealed”); Cal. State Bar,
Standing Comm. on Prof’] Resp. & Conduct Op. 2004-165, 2004 WL 3079030, at *2—-3 (2004) (opining that a
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technology to evaluate potential litigation outcomes or jury selection. A client would reasonably
want to know whether, in providing advice or making important decisions about how to carry out
the representation, the lawyer is exercising independent judgment or, in the alternative, is deferring
to the output of a GAI tool. Or there may be situations where a client retains a lawyer based on the
lawyer’s particular skill and judgment, when the use of a GAI tool, without the client’s knowledge,
would violate the terms of the engagement agreement or the client’s reasonable expectations
regarding how the lawyer intends to accomplish the objectives of the representation.

It is not possible to catalogue every situation in which lawyers must inform clients about
their use of GAI. Again, lawyers should consider whether the specific circumstances warrant client
consultation about the use of a GAI tool, including the client’s needs and expectations, the scope
of the representation, and the sensitivity of the information involved. Potentially relevant
considerations include the GAI tool’s importance to a particular task, the significance of that task
to the overall representation, how the GAI tool will process the client’s information, and the extent
to which knowledge of the lawyer’s use of the GAI tool would affect the client’s evaluation of or
confidence in the lawyer’s work.

Even when Rule 1.6 does not require informed consent and Rule 1.4 does not require a
disclosure regarding the use of GAI, lawyers may tell clients how they employ GAI tools to assist
in the delivery of legal services. Explaining this may serve the interest of effective client
communication. The engagement agreement is a logical place to make such disclosures and to
identify any client instructions on the use of GAI in the representation.**

D. Meritorious Claims and Contentions and Candor Toward the Tribunal

Lawyers using GAI in litigation have ethical responsibilities to the courts as well as to
clients. Model Rules 3.1, 3.3, and 8.4(c) may be implicated by certain uses. Rule 3.1 states, in part,
that “[a] lawyer shall not bring or defend a proceeding, or assert or controvert and issue therein,
unless there is a basis in law or fact for doing so that is not frivolous.” Rule 3.3 makes it clear that
lawyers cannot knowingly make any false statement of law or fact to a tribunal or fail to correct a
material false statement of law or fact previously made to a tribunal.*® Rule 8.4(c) provides that a

lawyer must disclose the use of a temporary lawyer to a client where the temporary lawyer’s use constitutes a
“significant development” in the matter and listing relevant considerations); N.Y. State Bar Ass’n, Comm on Prof’l
Ethics 715, at 7 (1999) (opining that “whether a law firm needs to disclose to the client and obtain client consent for
the participation of a Contract lawyer depends upon whether client confidences will be disclosed to the lawyer, the
degree of involvement of the lawyer in the matter, and the significance of the work done by the lawyer”); D.C. Bar
Op. 284, at 4 (1988) (recommending client disclosure “whenever the proposed use of a temporary lawyer to perform
work on the client’s matter appears reasonably likely to be material to the representation or to affect the client’s
reasonable expectations™); Fla. State Bar Ass’n, Comm. on Prof’l Ethics Op. 88-12, 1988 WL 281590, at *2 (1988)
(stating that disclosure of a temporary lawyer depends “on whether the client would likely consider the information
material”);.

44 For a discussion of what client notice and informed consent under Rule 1.6 may require, see section B.

45 MODEL RULES R. 3.3(a) reads: “A lawyer shall not knowingly: (1) make a false statement of fact or law to a
tribunal or fail to correct a false statement of material fact or law previously made to the tribunal by the lawyer; (2)
fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly
adverse to the position of the client and not disclosed by opposing counsel; or (3) offer evidence that the lawyer
knows to be false. If a lawyer, the lawyer’s client, or a witness called by the lawyer, has offered material evidence
and the lawyer comes to know of its falsity, the lawyer shall take reasonable remedial measures, including, if
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lawyer shall not engage in “conduct involving dishonesty, fraud, deceit or misrepresentation.”
Even an unintentional misstatement to a court can involve a misrepresentation under Rule 8.4(c).
Therefore, output from a GAI tool must be carefully reviewed to ensure that the assertions made
to the court are not false.

Issues that have arisen to date with lawyers’ use of GAI outputs include citations to
nonexistent opinions, inaccurate analysis of authority, and use of misleading arguments. 4

Some courts have responded by requiring lawyers to disclose their use of GAL#" As a
matter of competence, as previously discussed, lawyers should review for accuracy all GAI
outputs. In judicial proceedings, duties to the tribunal likewise require lawyers, before submitting
materials to a court, to review these outputs, including analysis and citations to authority, and to
correct errors, including misstatements of law and fact, a failure to include controlling legal
authority, and misleading arguments.

E. Supervisory Responsibilities

Model Rules 5.1 and 5.3 address the ethical duties of lawyers charged with managerial and
supervisory responsibilities and set forth those lawyers’ responsibilities with regard to the firm,
subordinate lawyers, and nonlawyers. Managerial lawyers must create effective measures to ensure
that all lawyers in the firm conform to the rules of professional conduct,*® and supervisory lawyers
must supervise subordinate lawyers and nonlawyer assistants to ensure that subordinate lawyers
and nonlawyer assistants conform to the rules.*® These responsibilities have implications for the
use of GAI tools by lawyers and nonlawyers.

Managerial lawyers must establish clear policies regarding the law firm’s permissible use
of GAI, and supervisory lawyers must make reasonable efforts to ensure that the firm’s lawyers
and nonlawyers comply with their professional obligations when using GAI tools.® Supervisory
obligations also include ensuring that subordinate lawyers and nonlawyers are trained,®® including
in the ethical and practical use of the GAI tools relevant to their work as well as on risks associated
with relevant GAI use.? Training could include the basics of GAI technology, the capabilities and
limitations of the tools, ethical issues in use of GAI and best practices for secure data handling,
privacy, and confidentiality.

necessary, disclosure to the tribunal. A lawyer may refuse to offer evidence, other than the testimony of a defendant
in a criminal matter, that the lawyer reasonably believes is false.”

46 See DC Bar Op. 388 (2024).

47 Lawyers should consult with the applicable court’s local rules to ensure that they comply with those rules with
respect to Al use. As noted in footnote 4, no one opinion could address every ethics issue presented when a lawyer
uses GAI. For example, depending on the facts, issues relating to Model Rule 3.4(c) could be presented.

48 See MODEL RULES R. 1.0(c) for the definition of firm.

49 ABA Formal Op. 08-451, supra note 15.

50 MODEL RULES R. 5.1.

51 See ABA Comm. on Ethics & Prof’l Responsibility, Formal Op. 467 (2014).

52 See generally, MODEL RULES R. 1.1, cmt. [8]. One training suggestion is that all materials produced by GAI tools
be marked as such when stored in any client or firm file so future users understand potential fallibility of the work.
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Lawyers have additional supervisory obligations insofar as they rely on others outside the
law firm to employ GAI tools in connection with the legal representation. Model Rule 5.3(b)
imposes a duty on lawyers with direct supervisory authority over a nonlawyer to make “reasonable
efforts to ensure that” the nonlawyer’s conduct conforms with the professional obligations of the
lawyer. Earlier opinions recognize that when outsourcing legal and nonlegal services to third-party
providers, lawyers must ensure, for example, that the third party will do the work capably and
protect the confidentiality of information relating to the representation.>® These opinions note the
importance of: reference checks and vendor credentials; understanding vendor’s security policies
and protocols; familiarity with vendor’s hiring practices; using confidentiality agreements;
understanding the vendor’s conflicts check system to screen for adversity among firm clients; and
the availability and accessibility of a legal forum for legal relief for violations of the vendor
agreement. These concepts also apply to GAI providers and tools.

Earlier opinions regarding technological innovations and other innovations in legal
practice are instructive when considering a lawyer’s use of a GAI tool that requires the disclosure
and storage of information relating to the representation.> In particular, opinions developed to
address cloud computing and outsourcing of legal and nonlegal services suggest that lawyers
should:

e ensure that the [GAI tool] is configured to preserve the confidentiality and security of
information, that the obligation is enforceable, and that the lawyer will be notified in
the event of a breach or service of process regarding production of client
information;>®

e investigate the [GAI tool’s] reliability, security measures, and policies, including
limitations on the [the tool’s] liability;>®

e determine whether the [GAI tool] retains information submitted by the lawyer before
and after the discontinuation of services or asserts proprietary rights to the
information;®’ and

e understand the risk that [GAI tool servers] are subject to their own failures and may
be an attractive target of cyber-attacks.5®

F. Fees
Model Rule 1.5, which governs lawyers’ fees and expenses, applies to representations in

which a lawyer charges the client for the use of GAI. Rule 1.5(a) requires a lawyer’s fees and
expenses to be reasonable and includes a non-exclusive list of criteria for evaluating whether a fee

53 ABA Formal Op. 08-451, supra note 15; ABA Formal. Op. 477R, supra note 6.

54 See ABA Formal Op. 08-451, supra note 15.

%5 Fla. Bar Advisory Op. 12-3 (2013).

% Jd. citing lowa State Bar Ass’n Comm. on Ethics & Practice Guidelines Op. 11-01 (2011) [hereinafter lowa Ethics
Opinion 11-01].

57 Fla. Bar Advisory Op. 24-1, supra note 4; Fla. Bar Advisory Op. 12-3, supra note 55; Towa Ethics Opinion 11-01,
supra note 56.

58 Fla. Bar Advisory Op. 12-3, supra note 55; See generally Melissa Heikkila, Three Ways AI Chatbots are a
Security Disaster, MIT TECHNOLOGY REVIEW (Apr. 3, 2023),
www.technologyreview.com/2023/04/03/1070893/three-ways-ai-chatbots-are-a-security-disaster/.
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or expense is reasonable.> Rule 1.5(b) requires a lawyer to communicate to a client the basis on
which the lawyer will charge for fees and expenses unless the client is a regularly represented
client and the terms are not changing. The required information must be communicated before or
within a reasonable time of commencing the representation, preferably in writing. Therefore,
before charging the client for the use of the GAI tools or services, the lawyer must explain the
basis for the charge, preferably in writing.

GAI tools may provide lawyers with a faster and more efficient way to render legal services
to their clients, but lawyers who bill clients an hourly rate for time spent on a matter must bill for
their actual time. ABA Formal Ethics Opinion 93-379 explained, “the lawyer who has agreed to
bill on the basis of hours expended does not fulfill her ethical duty if she bills the client for more
time than she has actually expended on the client’s behalf.”®0 If a lawyer uses a GAI tool to draft
a pleading and expends 15 minutes to input the relevant information into the GAI program, the
lawyer may charge for the 15 minutes as well as for the time the lawyer expends to review the
resulting draft for accuracy and completeness. As further explained in Opinion 93-379, “If a lawyer
has agreed to charge the client on [an hourly] basis and it turns out that the lawyer is particularly
efficient in accomplishing a given result, it nonetheless will not be permissible to charge the client
for more hours than were actually expended on the matter,”®! because “[t]he client should only be
charged a reasonable fee for the legal services performed.”62 The “goal should be solely to
compensate the lawyer fully for time reasonably expended, an approach that if followed will not
take advantage of the client.”63

The factors set forth in Rule 1.5(a) also apply when evaluating the reasonableness of
charges for GAI tools when the lawyer and client agree on a flat or contingent fee.®* For example,
if using a GAI tool enables a lawyer to complete tasks much more quickly than without the tool,
it may be unreasonable under Rule 1.5 for the lawyer to charge the same flat fee when using the
GAI tool as when not using it. “A fee charged for which little or no work was performed is an
unreasonable fee.”6°

The principles set forth in ABA Formal Opinion 93-379 also apply when a lawyer charges
GAI work as an expense. Rule 1.5(a) requires that disbursements, out-of-pocket expenses, or
additional charges be reasonable. Formal Opinion 93-379 explained that a lawyer may charge the

59 The listed considerations are (1) the time and labor required, the novelty and difficulty of the questions involved,
and the skill requisite to perform the legal service properly; (2) the likelihood, if apparent to the client, that the
acceptance of the particular employment will preclude other employment by the lawyer; (3) the fee customarily
charged in the locality for similar legal services; (4) the amount involved and the results obtained; (5) the time
limitations imposed by the client or by the circumstances; (6) the nature and length of the professional relationship
with the client; (7) the experience, reputation, and ability of the lawyer or lawyers performing the services; and (8)
whether the fee is fixed or contingent.

60 ABA Comm. on Ethics & Prof’1 Responsibility, Formal Op. 93-379, at 6 (1993) [hereinafter ABA Formal Op. 93-
)

62 1d at 5.

83 Id.

64 See, e.g., Williams Cos. v. Energy Transfer LP, 2022 Del. Ch. LEXIS 207, 2022 WL 3650176 (Del. Ch. Aug. 25,
2022) (applying same principles to contingency fee).

65 Att’y Grievance Comm’n v. Monfried, 794 A.2d 92, 103 (Md. 2002) (finding that a lawyer violated Rule 1.5 by
charging a flat fee of $1,000 for which the lawyer did little or no work).
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client for disbursements incurred in providing legal services to the client. For example, a lawyer
typically may bill to the client the actual cost incurred in paying a court reporter to transcribe a
deposition or the actual cost to travel to an out-of-town hearing.®® Absent contrary disclosure to
the client, the lawyer should not add a surcharge to the actual cost of such expenses and should
pass along to the client any discounts the lawyer receives from a third-party provider.5” At the same
time, lawyers may not bill clients for general office overhead expenses including the routine costs
of “maintaining a library, securing malpractice insurance, renting of office space, purchasing
utilities, and the like.”%® Formal Opinion 93-379 noted, “[i]n the absence of disclosure to a client
in advance of the engagement to the contrary,” such overhead should be “subsumed within” the
lawyer’s charges for professional services.®

In applying the principles set out in ABA Formal Ethics Opinion 93-379 to a lawyer’s use
of a GAI tool, lawyers should analyze the characteristics and uses of each GAI tool, because the
types, uses, and cost of GAI tools and services vary significantly. To the extent a particular tool or
service functions similarly to equipping and maintaining a legal practice, a lawyer should consider
its cost to be overhead and not charge the client for its cost absent a contrary disclosure to the client
in advance. For example, when a lawyer uses a GAI tool embedded in or added to the lawyer’s
word processing software to check grammar in documents the lawyer drafts, the cost of the tool
should be considered to be overhead. In contrast, when a lawyer uses a third-party provider’s GAI
service to review thousands of voluminous contracts for a particular client and the provider charges
the lawyer for using the tool on a per-use basis, it would ordinarily be reasonable for the lawyer to
bill the client as an expense for the actual out-of-pocket expense incurred for using that tool.

As acknowledged in ABA Formal Opinion 93-379, perhaps the most difficult issue is
determining how to charge clients for providing in-house services that are not required to be
included in general office overhead and for which the lawyer seeks reimbursement. The opinion
concluded that lawyers may pass on reasonable charges for “photocopying, computer research, . .
. and similar items” rather than absorbing these expenses as part of the lawyers’ overhead as many
lawyers would do.”® For example, a lawyer may agree with the client in advance on the specific
rate for photocopying, such as $0.15 per page. Absent an advance agreement, the lawyer “is
obliged to charge the client no more than the direct cost associated with the service (i.e., the actual
cost of making a copy on the photocopy machine) plus a reasonable allocation of overhead
expenses directly associated with the provision of the service (e.g., the salary of the photocopy
machine operator).”’!

66 ABA Formal Op. 93-379 at 7.

67 Id. at 8.

68 Id. at 7.

89 1d.

0 7d. at 8.

"1 Id. Opinion 93-379 also explained, “It is not appropriate for the Committee, in addressing ethical standards, to opine
on the various accounting issues as to how one calculates direct cost and what may or may not be included in allocated
overhead. These are questions which properly should be reserved for our colleagues in the accounting profession.
Rather, it is the responsibility of the Committee to explain the principles it draws from the mandate of Model Rule
1.5’s injunction that fees be reasonable. Any reasonable calculation of direct costs as well as any reasonable allocation
of related overhead should pass ethical muster. On the other hand, in the absence of an agreement to the contrary, it is
impermissible for a lawyer to create an additional source of profit for the law firm beyond that which is contained in
the provision of professional services themselves. The lawyer’s stock in trade is the sale of legal services, not
photocopy paper, tuna fish sandwiches, computer time or messenger services.” Id.
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These same principles apply when a lawyer uses a proprietary, in-house GAI tool in
rendering legal services to a client. A firm may have made a substantial investment in developing
a GAI tool that is relatively unique and that enables the firm to perform certain work more quickly
or effectively. The firm may agree in advance with the client about the specific rates to be charged
for using a GAI tool, just as it would agree in advance on its legal fees. But not all in-house GAI
tools are likely to be so special or costly to develop, and the firm may opt not to seek the client’s
agreement on expenses for using the technology. Absent an agreement, the firm may charge the
client no more than the direct cost associated with the tool (if any) plus a reasonable allocation of
expenses directly associated with providing the GAI tool, while providing appropriate disclosures
to the client consistent with Formal Opinion 93-379. The lawyer must ensure that the amount
charged is not duplicative of other charges to this or other clients.

Finally, on the issue of reasonable fees, in addition to the time lawyers spend using various
GAI tools and services, lawyers also will expend time to gain knowledge about those tools and
services. Rule 1.1 recognizes that “[c]ompetent representation requires the legal knowledge, skill,
thoroughness and preparation reasonably necessary for the representation.” Comment [8] explains
that “[t]o maintain the requisite knowledge and skill [to be competent], a lawyer should keep
abreast of changes in the law and its practice, including the benefits and risks associated with
relevant technology, engaging in continuing study and education and comply with all continuing
legal education requirements to which the lawyer is subject.”’? Lawyers must remember that they
may not charge clients for time necessitated by their own inexperience.”® Therefore, a lawyer may
not charge a client to learn about how to use a GAI tool or service that the lawyer will regularly
use for clients because lawyers must maintain competence in the tools they use, including but not
limited to GAI technology. However, if a client explicitly requests that a specific GAI tool be used
in furtherance of the matter and the lawyer is not knowledgeable in using that tool, it may be
appropriate for the lawyer to bill the client to gain the knowledge to use the tool effectively. Before
billing the client, the lawyer and the client should agree upon any new billing practices or billing
terms relating to the GAI tool and, preferably, memorialize the new agreement.

111. Conclusion

Lawyers using GAI tools have a duty of competence, including maintaining relevant
technological competence, which requires an understanding of the evolving nature of GAL In

2 MODEL RULES R. 1.1, cmt. [8] (emphasis added); see also ABA Comm. on Ethics & Prof’l Responsibility, Formal
Op. 498 (2021).

3 Heavener v. Meyers, 158 F. Supp. 2d 1278 (E.D. Okla. 2001) (five hundred hours for straightforward Fourth
Amendment excessive-force claim and nineteen hours for research on Eleventh Amendment defense indicated
excessive billing due to counsel’s inexperience); In re Poseidon Pools of Am., Inc., 180 B.R. 718 (Bankr. E.D.N.Y.
1995) (denying compensation for various document revisions; “we note that given the numerous times throughout
the Final Application that Applicant requests fees for revising various documents, Applicant fails to negate the
obvious possibility that such a plethora of revisions was necessitated by a level of competency less than that
reflected by the Applicant’s billing rates”); Att’y Grievance Comm’n v. Manger, 913 A.2d 1 (Md. 2006) (“While it
may be appropriate to charge a client for case-specific research or familiarization with a unique issue involved in a
case, general education or background research should not be charged to the client.”); In re Hellerud, 714 N.W.2d 38
(N.D. 2006) (reduction in hours, fee refund of $5,651.24, and reprimand for lawyer unfamiliar with North Dakota
probate work who charged too many hours at too high a rate for simple administration of cash estate; “it is
counterintuitive to charge a higher hourly rate for knowing less about North Dakota law”).
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using GAI tools, lawyers also have other relevant ethical duties, such as those relating to
confidentiality, communication with a client, meritorious claims and contentions, candor toward
the tribunal, supervisory responsibilities regarding others in the law office using the technology
and those outside the law office providing GAI services, and charging reasonable fees. With the
ever-evolving use of technology by lawyers and courts, lawyers must be vigilant in complying
with the Rules of Professional Conduct to ensure that lawyers are adhering to their ethical
responsibilities and that clients are protected.
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ETHICAL ISSUES REGARDING THE USE OF ARTIFICIAL INTELLIGENCE

Introduction

Artificial Intelligence (“Al”) has fundamentally transformed the practice of law by revolutionizing
various aspects of legal work. Al-powered software can perform legal research, contract analysis,
and document review tasks, saving time and increasing efficiency. Al can also help predict legal
outcomes, manage cases, and automate routine tasks. Al technology has facilitated the automation
of routine legal tasks, allowing legal professionals to focus on higher-value work requiring human
expertise and judgment.

Generative Al has taken the advances of Al even further. It can assist lawyers by automating
document drafting, preparing summaries, analyzing and synthesizing large volumes of documents
and other information, optimizing efficiency, and allowing for more focused attention on legal
strategy and client needs.

In short, the use of Al has gone from something in movies to an everyday tool in the practice of
law. This technology has begun to revolutionize the way legal work is done, allowing lawyers to
focus on more complex tasks and provide better service to their clients.

To attorneys, the thought of using Al to draft pleadings and briefs and review documents may
seem unfamiliar and even intimidating because the technology is relatively new, and many
attorneys have not used it. Now that it is here, attorneys need to know what it is and how (and if)
to use it.

The use of Al has also raised ethical issues for attorneys. Topics such as client confidentiality and
competence in the use of Al are at the forefront of our day-to-day legal practices. As outlined in
more detail in the “Guidance & Best Practices for the Use of Artificial Intelligence” section below,
this Joint Opinion is intended to educate attorneys on the benefits and pitfalls of using this type of
technology, and provide ethical guidelines, including:
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Lawyers must ensure that Al-generated content, such as legal documents or advice, is
truthful, accurate, and based on sound legal reasoning, upholding principles of honesty and
integrity in their professional conduct.

Lawyers must be competent in the use of Al technologies.

Lawyers must ensure the accuracy and relevance of the citations they use in legal
documents or arguments. When citing legal authorities such as case law, statutes,
regulations, or scholarly articles, lawyers should verify that the citations accurately reflect
the content they are referencing.

Lawyers must safeguard information relating to the representation of a client and ensure
that Al systems handling confidential data adhere to strict confidentiality measures.

Lawyers must be vigilant in identifying and addressing potential conflicts of interest arising
from using Al systems.

Lawyers must communicate with clients about their use of Al technologies in their
practices, providing clear and transparent explanations of how such tools are employed and
their potential impact on case outcomes.

Lawyers must ensure that Al-related expenses are reasonable and appropriately disclosed
to clients.

Lawyers must engage in continuing legal education and other training to stay informed
about ethical issues and best practices for using Al in legal practice.

The rapid growth of Al is forcing the legal profession to confront and adapt to it. As with other
forms of technology, from cloud computing to virtual offices, these new technologies implicate
old ethical problems. This opinion will clarify how our existing ethical rules impact the proper use
of this technology.

The Committees also emphasize that lawyers must be proficient in using technological tools to the
same extent they are in employing traditional methods. Whether it is understanding how to
navigate legal research databases, use e-discovery software, use their smartphones, use email, or
otherwise safeguard client information in digital formats, lawyers are required to maintain
competence across all technological means relevant to their practice.
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Definitions of Artificial Intellicence

1. Artificial Intelligence

The Oxford English Dictionary defines “artificial intelligence” as “software used to perform tasks
or produce output previously thought to require human intelligence, esp. by using machine learning
to extrapolate from large collections of data.”!

The National Artificial Intelligence Act of 2020 defines “artificial intelligence” as “a machine-
based system that can, for a given set of human-defined objectives, make predictions,
recommendations or decisions influencing real or virtual environments; abstract such perceptions
into models through analysis in an automated manner; and use model inference to formulate
options for information or action.”

2. Generative Artificial Intelligence

Although artificial intelligence has been used for decades, generative Al represents a significant
change and a dramatic step forward in legal applications, because instead of only analyzing
content, it can also generate new content. McKinsey and Company explain that “Generative
artificial intelligence (AI) describes algorithms (such as ChatGPT) that can be used to create new
content, including audio, code, images, text, simulations, and videos.”>

Generative Al and large language models are like two peas in a pod. Generative Al is the brain
behind creating new output, including text, images, and music, by learning from existing data. Of
particular concern is the type of generative Al, which, unlike its predecessors, is used not only to
analyze data but also to create novel content. Generative Al creates this content using large
language models, in which a model is “trained” on vast amounts of data, rendering it able to
generate new content by referring back to the data it has ingested. The release of OpenAl’s
ChatGPT in November 2022 ushered in this new era of technological development.

Artificial Intellicence’s Application for Lawyvers

Al has already been used for many years in various legal software applications including document
review, legal research, and document assembly. Generative Al differs from non-generative Al
because it creates content, and it is the creation of content that necessitates heightened awareness
by lawyers.

For example, document review software has enabled Technology-Assisted Review (“TAR”) of
large document collections, sometimes referred to as “predictive coding” or “computer-assisted
review.” The Sedona Conference defines TAR as “A process for prioritizing or coding a collection
of electronically stored information using a computerized system that harnesses human judgments
of subject-matter experts on a smaller set of documents and then extrapolates those judgments to
the remaining documents in the collection. ... TAR systems generally incorporate statistical

! https://www.oed.com/dictionary/artificial-intelligence n
215 U.S.C. 9401(3).
3 https://www.mckinsey.com/featured-insights/mckinsey-explainers/what-is-generative-ai
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models and/or sampling techniques to guide the process and to measure overall system
effectiveness.”*

Similarly, technology is deployed within legal research software to identify other authorities of
interest to the researcher based on the authorities with which the researcher has engaged. Legal
research software traditionally utilizes Al for document indexing and natural language processing,
enabling it to categorize and index legal documents and efficiently retrieve relevant information.
Because generative Al creates content, however, lawyers have an obligation to verify that the
citations are correct and that they accurately summarize the cases or other information cited.

In legal applications, generative Al is like having an assistant who can create legal documents,
analyze cases, and provide insight into potential outcomes of legal issues. It works by learning
from legal data and examples and then using the knowledge to generate new legal documents or
predictions. Thus, instead of spending hours drafting contracts or researching case law, lawyers
can now use generative Al to speed up their work and make more informed decisions.

Hallucinations & Biases

Among the reasons that Al, particularly generative Al, is so controversial is that the software
sometimes responds to queries with “hallucinations,” or “false answers.” IBM describes
hallucinations as follows:

AT hallucination is a phenomenon wherein a large language model (LLM)—often
a generative Al chatbot or computer vision tool—perceives patterns or objects that
are nonexistent or imperceptible to human observers, creating outputs that are
nonsensical or altogether inaccurate.

Generally, if a user makes a request of a generative Al tool, they desire an output
that appropriately addresses the prompt (i.e., a correct answer to a question).
However, sometimes Al algorithms produce outputs that are not based on training
data, are incorrectly decoded by the transformer or do not follow any identifiable
pattern. In other words, it “hallucinates” the response.

Generative Al is not a clean slate, free from prejudices and preconceptions. To the contrary, Al
has biases that are the result of the data input into them. These biases can lead to discrimination,
favoring certain groups or perspectives over others, and can manifest in areas like facial
recognition and hiring decisions. Addressing Al biases is essential to obtaining the best results.

Lawyers have fallen victim to hallucinations and biases, signing their names to briefs authored
entirely by or with the assistance of Al, which included some nonexistent cases. Some recent
examples include:

* The Sedona Conference Glossary: eDiscovery & Digital Information Management, Fifth Edition, 21
SEDONA CONF. J. 263 (2020) (definition adopted from Maura R. Grossman & Gordon V. Cormack, The
Grossman-Cormack Glossary of Technology Assisted Review with Foreword by John M. Facciola, U.S.
Magistrate Judge, 7 FED. CTS. L. REV. 1, 32 (2013)).
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e A New York lawyer filed a brief citing fake cases generated by ChatGPT, stating in an
affidavit that he consulted ChatGPT for legal research when preparing a response to a
motion, and that ChatGPT provided the legal sources and assured him of the reliability of
the opinions. The lawyer ultimately admitted that the source of the legal opinions had
“revealed itself to be unreliable.””

e A New York lawyer filed an appellate reply brief citing a nonexistent case, and was referred
to the court’s Grievance Panel.®

e A Colorado lawyer submitted a brief that included false citations generated by ChatGPT.
“Respondent provided example searches/results to explain his confidence in the
technology. Based on the prior results, he explained, ‘it never dawned on me that this
technology could be deceptive.”’

An example of Al bias in legal applications can be found in the predictive algorithms for risk
assessment in criminal justice systems. If the algorithm disproportionately flags individuals from
marginalized communities as high-risk, it could lead to unjust outcomes such as harsher sentences,
perpetuating systemic biases within the legal system.

These and similar incidents have caused much concern about Al, and generative Al in particular.

How Courts Are Reacting to Al

Courts have begun to create new rules or implement new policies relating to the use of Al in court
submissions. Some Courts are mandating certain attorney disclosures and verifications when
submitting any document to the Court that may be generated in whole or in part by some form of
Al program or application.

For example, one federal judge in the Eastern District of Pennsylvania has issued a standing order
requiring:

... that counsel (or a party representing himself or herself) disclose whether he or
she has used generative Artificial Intelligence (“Al”) in the preparation of any
complaint, answer, motion, brief, or other paper filed with the Court, including in
correspondence with the Court. He or she must, in a clear and plain factual
statement, disclose that generative Al has been used in any way in the preparation
of the filing or correspondence and certify that each and every citation to the law
or the record in the filing has been verified as authentic and accurate.®

A federal judge in Texas has a standing order requiring a Mandatory Certification Regarding
Generative Artificial Intelligence. The Order identifies that generative Al “is the product of
programming devised by humans who did not have to swear [an attorney’s] oath. As such, these
systems hold no allegiance to any client, the rule of law, or the laws and Constitution of the United
States (or, as addressed above, the truth). Unbound by any sense of duty, honor, or justice, such

> Mata v. Avianca, Inc., 2023 U.S. Dist. LEXIS 108263 (SDNY June 22, 2023).

¢ Park v. Kim, No. 22-2057, 2024 WL 332478 (2d Cir, Jan. 30, 2024).1

72023 Colo. Discipl. LEXIS 64 (Colo. O.P.D.J, Nov. 22, 2023).

8 https://www.paed.uscourts.gov/sites/paed/files/documents/procedures/prasol 0.pdf
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programs act according to computer code rather than conviction, based on programming rather
than principle.”’

Courts are also sanctioning lawyers and their firms for the misuse of Al

For example, in Mata, the Southern District of New York sanctioned attorneys for writing a legal
brief using ChatGPT. The Court determined that the lawyers “abandoned their responsibilities”
when they submitted the Al-written brief and “then continued to stand by the fake opinions after
the judicial orders called their existence into question.” Both the individual attorneys and their law
firm were fined $5,000 each. '°

In People v. Crabill’!, an attorney was suspended for one year and one day for using cases created
by ChatGPT that were not actual cases. The attorney did not cite or check any of the case references
generated by ChatGPT, and he solely relied on the technology to create his brief without any
review. The Colorado Supreme Court held that his conduct violated Colorado Rules of
Professional Conduct 1.1, 1.3, 3.3(a)(1) and 8.4(c).

The Ninth Circuit struck a brief containing false authority drawn from generative Al !

® See https://www.txnd.uscourts.gov/judge/judge-brantley-starr, in which the Judge writes:
All attorneys and pro se litigants appearing before the Court must, together with their notice
of appearance, file on the docket a certificate attesting either that no portion of any filing
will be drafted by generative artificial intelligence (such as ChatGPT, Harvey.Al, or Google
Bard) or that any language drafted by generative artificial intelligence will be checked for
accuracy, using print reporters or traditional legal databases, by a human being. These
platforms are incredibly powerful and have many uses in the law: form divorces, discovery
requests, suggested errors in documents, anticipated questions at oral argument. But legal
briefing is not one of them. Here’s why. These platforms in their current states are prone to
hallucinations and bias. On hallucinations, they make stuff up—even quotes and citations.
Another issue is reliability or bias. While attorneys swear an oath to set aside their personal
prejudices, biases, and beliefs to faithfully uphold the law and represent their clients,
generative artificial intelligence is the product of programming devised by humans who
did not have to swear such an oath. As such, these systems hold no allegiance to any client,
the rule of law, or the laws and Constitution of the United States (or, as addressed above,
the truth). Unbound by any sense of duty, honor, or justice, such programs act according to
computer code rather than conviction, based on programming rather than principle. Any
party believing a platform has the requisite accuracy and reliability for legal briefing may
move for leave and explain why. Accordingly, the Court will strike any filing from a party
who fails to file a certificate on the docket attesting that they have read the Court’s judge-
specific requirements and understand that they will be held responsible under Rule 11 for
the contents of any filing that they sign and submit to the Court, regardless of whether
generative artificial intelligence drafted any portion of that filing.

1 Mata v. Avianca, Inc., Case No. 22-CV-1461, 2023 WL 4114965, 2023 U.S. Dist. LEXIS 108263

(S.D.N.Y., July 7, 2023).

1 People v. Zachariah C. Crabill. 23PDJ067. November 22, 2023.

12 https://news.bloomberglaw.com/bloomberg-law-analysis/analysis-sanctions-for-fake-generative-ai-cites-harm-

clients#:~:text=There%20are%200ther%20ways%?20to,appropriate%20bar%200r%20disciplinary%20committee.
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Lawyers are, therefore, facing disciplinary actions, both before judges and disciplinary authorities,
for using Al technology without taking appropriate steps to ensure its accuracy and that their
clients are receiving effective representation with its use.

What Other Jurisdictions Are Saying

In every jurisdiction that has issued guidance or made recommendations concerning the use of Al,
there is one common theme: Lawyers must recognize the risks and benefits of Al technology. If
they choose to use Al, particularly generative Al, they must understand its strengths and
weaknesses and employ it consistent with their ethical obligations under the Rules of Professional
Conduct.

Florida

The Florida State Bar, Ethics Opinion 24-1 (2024), concludes that lawyers may use generative Al
in the practice of law but must (1) protect the confidentiality of client information, (2) provide
accurate and competent services, (3) avoid improper billing practices, and (4) comply with
applicable restrictions on lawyer advertising.

The Opinion points out that lawyers must also make reasonable efforts to prevent unauthorized
access to client information and understand the risks associated with the use of technology. They
also remain responsible for their work product and must verify the accuracy and sufficiency of
research performed by generative Al. The Opinion concludes that lawyers must continue to
develop competency in the use of generative Al and stay informed about the risks and benefits of
new technologies.

New York

The New York State Bar Association Task Force on Artificial Intelligence issued a Report and
Recommendations (2024) in which it offered “no conclusions.” Rather, the Task Force stated:

As a profession, we must continue to refine the initial guidelines suggested in this
report and audit the efficacy of proposed rules and regulations. We liken this
journey to the mindset of ancient explorers: be cautious, be curious, be vigilant and
be brave.

The Report does, however, affirm that lawyers must comply with the Rules of Professional
Conduct. In addition, the Report provides (1) an extensive history and analysis of the evolution of
Al and generative Al, (2) the benefits and risks of Al and generative Al use, (3) the impact of Al
on legal profession, (4) legislative overview and recommendations, (5) Al and generative Al
guidelines under the Rules of Professional Conduct.
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California

The State Bar of California Standing Committee on Professional Responsibility and Conduct
issued “Practical Guidance For The Use Of Generative Artificial Intelligence In The Practice Of
Law” (2023), explaining that:

Generative Al use presents unique challenges; it uses large volumes of data, there
are many competing Al models and products, and, even for those who create
generative Al products, there is a lack of clarity as to how it works. In addition,
generative Al poses the risk of encouraging greater reliance and trust on its outputs
because of its purpose to generate responses and its ability to do so in a manner that
projects confidence and effectively emulates human responses. A lawyer should
consider these and other risks before using generative Al in providing legal
services.

New Jersey

The New Jersey Supreme Court Committee on Artificial Intelligence and the Courts issued
“Preliminary Guidelines On New Jersey Lawyers’ Use of Artificial Intelligence” (2024). The
Guidelines explain that Al does not change the fundamental duties of legal professionals to be
aware of new applications and potential challenges in the discharge of such responsibilities. In
particular, the report notes that “As with any disruptive technology, a lack of careful engagement
with Al could lead to ethical violations, underscoring the need for lawyers to adapt their practices
mindfully and ethically in this evolving landscape.”

The Guidelines further explain that the use of Al does not change the lawyer’s duty to (1) be
accurate and truthful, (2) be honest and candid when communicating, (3) preserve confidentiality,
(4) prevent misconduct, including discrimination, and (5) provide oversight to lawyers, nonlawyer
staff and others.

Michigan

The State Bar of Michigan, in Ethics Opinion JI-155 (2023), addresses judicial competence and
artificial intelligence, and concludes that judicial officers need to maintain competence with
advancing technology, especially artificial intelligence, and how it affects their conduct and
decisions. The Opinion provides examples of how Al can pose ethical dilemmas, such as bias,
partiality, explainability, or accuracy, as well as how Al can assist judges in tasks like docket
management, legal research, drafting documents, or answering questions.

The Opinion concludes that judicial officers have an ethical obligation to understand technology,
including Al, and take reasonable steps to ensure that Al tools are used properly and within the
confines of the law and court rules. The document also recommends that judges ask the right
questions and place their analysis and application of Al on the record.
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How the Pennsylvania Rules of Professional Conduct Apply to AI Use for Lawyers

Lawyers’ use of artificial intelligence implicates the same ethical issues as other forms of
technology. However, there is the additional caveat that lawyers must not only comply with the
Rules of Professional Conduct but also ensure that Al adheres to the same requirements.

In particular, the use of Al applies to the lawyer’s duties of (1) confidentiality, (2) competence, (3)
candor, (4) truthfulness, (5) supervision, (6) communication, (7) conflicts of interest, and (8) the

unauthorized practice of law, and implicates the following Rules of Professional Conduct:

1. Duty of Competence

Pennsylvania Rule of Professional Conduct 1.1(Competence) states:

A lawyer shall provide competent representation to a client. Competent
representation requires the legal knowledge, skill, thoroughness and preparation
reasonably necessary for the representation.

In addition, Comment [8] states in relevant part:

To maintain the requisite knowledge and skill, a lawyer should keep abreast of
changes in the law and its practice, including the benefits and risks associated with
relevant technology, engage in continuing study and education and comply with all
continuing legal education requirements to which the lawyer is subject.

Thus, if a lawyer chooses to use Al or any other technology, the lawyer has the responsibility to
(1) understand the technology and how it works, (2) understand the benefits of the technology, (3)
understand the risks of the technology, (4) check and verify all citations and the material cited, and
(5) especially in cases where the benefits outweigh the risks, have an obligation to educate the
client and seek their informed consent to use the technology. At their core, the obligations under
all of the relevant Rules are subject to Rule 1.1.

2. Communication

Pennsylvania Rule of Professional Conduct 1.4 (“Communication”) states:

(a) A lawyer shall:
(1) promptly inform the client of any decision or circumstance with
respect to which the client’s informed consent, as defined in Rule 1.0(e), is
required by these Rules;
(2) reasonably consult with the client about the means by which the
client’s objectives are to be accomplished;
3) keep the client reasonably informed about the status of the matter;
(4) promptly comply with reasonable requests for information; and
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(%) consult with the client about any relevant limitation on the lawyer’s
conduct when the lawyer knows that the client expects assistance not
permitted by the Rules of Professional Conduct or other law.
(b) A lawyer shall explain a matter to the extent reasonably necessary to permit
the client to make informed decisions regarding the representation.

Rule 1.4 requires the lawyer to inform the client of the benefits, risks, and limits of the use of
generative Al. In conjunction with the client, the lawyer must also determine whether the

permissible use of generative Al would serve the client’s objectives in the representation.

3. Duty of Confidentiality

Pennsylvania Rule of Professional Conduct 1.6 (“Confidentiality of Information”) states in
relevant part:

A lawyer shall not reveal information relating to representation of a client unless
the clients give informed consent, except for disclosures that are impliedly
authorized in order to carry out the representation ....

4. Conflicts

Pennsylvania Rules of Professional Conduct Rules 1.7 (“Conflict of Interest: Current Clients’’) and
1.9 (“Duties to Former Clients”) preclude a lawyer from revealing information relating to a
representation of a current or former client or from using that information to the disadvantage of
the current or former client. Because the large language models used in generative Al continue to
develop, some without safeguards similar to those already in use in law offices, such as ethical
walls, they may run afoul of Rules 1.7 and 1.9 by using the information developed from one
representation to inform another. Therefore, a lawyer must not input any confidential information
of a client into Al that lacks adequate confidentiality and security protections.

5. Meritorious Claims and Contentions

Pennsylvania Rule of Professional Conduct 3.1 (“Meritorious Claims and Contentions™) states:

A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein,
unless there is a basis in law and fact for doing so that is not frivolous, which includes a
good faith argument for an extension, modification or reversal of existing law. A lawyer
for the defendant in a criminal proceeding, or the respondent in a proceeding that could
result in incarceration, may nevertheless so defend the proceeding as to require that every
element of the case be established.

In addition, Comment [4] states in relevant part:
Legal argument based on a knowingly false representation of law constitutes dishonesty

toward the tribunal. A lawyer is not required to make a disinterested exposition of the law,
but must recognize the existence of pertinent legal authorities... The underlying concept is
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that legal argument is a discussion seeking to determine the legal premises properly
applicable to the case.

The ability of Al tools to generate text opens a new frontier in our ethics guidance. Rather than
focus on whether a lawyer’s choice of specific legal arguments has merit, some lawyers have used
Generative Al platforms without checking citations and legal arguments. In essence, the Al tool
gives lawyers exactly what they were seeking, and the lawyers, having obtained positive results,
fail to perform due diligence on those results. Regardless, whether a baseless argument is made
with the assistance of Al or not is irrelevant; the lawyer is responsible.

6. Candor Toward the Tribunal

Pennsylvania Rule of Professional Conduct 3.3 (“Candor Toward the Tribunal”) states in relevant
part:

(a) A lawyer shall not knowingly:

(1) make a false statement of material fact or law to a tribunal or fail to
correct a false statement of material fact or law previously made to the tribunal by
the lawyer;

(2) fail to disclose to the tribunal legal authority in the controlling
jurisdiction known to the lawyer to be directly adverse to the position of the client
and not disclosed by opposing counsel; or

3) offer evidence that the lawyer knows to be false. If a lawyer, the
lawyer’s client, or a witness called by the lawyer, has offered material evidence
before a tribunal or in an ancillary proceeding conducted pursuant to a tribunal’s
adjudicative authority, such as a deposition, and the lawyer comes to know of its
falsity, the lawyer shall take reasonable remedial measures, including, if necessary,
disclosure to the tribunal. A lawyer may refuse to offer evidence, other than the
testimony of a defendant in a criminal matter, that the lawyer reasonably believes
is false.

(b) A lawyer who represents a client in an adjudicative proceeding and who
knows that a person intends to engage, is engaging or has engaged in criminal or
fraudulent conduct related to the proceeding shall take reasonable remedial
measures, including, if necessary, disclosure to the tribunal.

(©) The duties stated in paragraphs (a) and (b) continue to the conclusion of the
proceeding, and apply even if compliance requires disclosure of information
otherwise protected by Rule 1.6.

Further, Comment [10] to Rule 3.3 states in relevant part:

Having offered material evidence in the belief that it was true, a lawyer may subsequently
come to know that the evidence is false... In such situations... the lawyer must take
reasonable remedial measures. In such situations, the advocate’s proper course is to
remonstrate with the client confidentially, advise the client of the lawyer’s duty of candor
to the tribunal and seek the client’s cooperation with respect to the withdrawal or correction
of the false statements or evidence. If that fails, the advocate must take further remedial
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action. If withdrawal from the representation is not permitted or will not undo the effect of
the false evidence, the advocate must make such disclosure to the tribunal as is reasonably
necessary to remedy the situation, even if doing so requires the lawyer to reveal information
that otherwise would be protected by Rule 1.6. It is for the tribunal then to determine what
should be done — making a statement about the matter to the trier of fact, ordering a
mistrial or perhaps nothing.

The full version of this Comment is focused on a false statement by a client; however, a lawyer
has an obligation to ensure that evidence has not been altered or invented from whole cloth by an
Al tool. Upon learning of altered or invented evidence, the lawyer must take “reasonable remedial
measures.”

Rule 3.3 imposes multiple obligations on lawyers. A lawyer must be both proactive and reactive
in not presenting false statements or false evidence to a tribunal. This Rule goes hand in hand
with Rule 1.1 (Competence); lawyers must be competent in their use of legal tools, including Al,
which may reduce the risk of violating Rule 3.3.

7. Duty to Supervise

Pennsylvania Rule of Professional Conduct 5.1 (“Responsibilities of Partners, Managers and
Supervisory Lawyers”) states:

(a) A partner in a law firm, and a lawyer who individually or together with other
lawyers possesses comparable managerial authority in a law firm, shall
make reasonable efforts to ensure that the firm has in effect measures giving
reasonable assurance that all lawyers in the firm conform to the Rules of
Professional Conduct.

(b) A lawyer having direct supervisory authority over another lawyer shall
make reasonable efforts to ensure that the other lawyer conforms to the
Rules of Professional Conduct.

Pennsylvania Rule of Professional Conduct 5.3 (“Responsibilities Regarding Nonlawyer
Assistance”) states:

With respect to a nonlawyer employed or retained by or associated with a lawyer:

(a) a partner and a lawyer who individually or together with other lawyers
possesses comparable managerial authority in a law firm shall make
reasonable efforts to ensure that the firm has in effect measures giving
reasonable assurance that the person’s conduct is compatible with the
professional obligations of the lawyer.

(b) a lawyer having direct supervisory authority over the nonlawyer shall make
reasonable efforts to ensure that the person’s conduct is compatible with the
professional obligations of the lawyer; and,

(c) a lawyer shall be responsible for conduct of such a person that would be a
violation of the Rules of Professional Conduct if engaged in by a lawyer if:
(1) the lawyer orders or, with the knowledge of the specific conduct,

ratifies the conduct involved; or
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(2) the lawyer is a partner or has comparable managerial authority in the
law firm in which the person is employed, or has direct supervisory
authority over the person, and in either case knows of the conduct at
a time when its consequences can be avoided or mitigated but fails
to take reasonable remedial action.

The same ethical rules that apply to lawyers who employ or retain paralegals, junior associates, or
outside consultants applies to lawyers who utilize AIL. Rule 5.1 addresses the responsibilities of
partners, managers, and supervisory lawyers at a law firm and requires that they “make reasonable
efforts to ensure that the firm has in effect measures giving reasonable assurance that all lawyers
in the firm conform to the Rules of Professional Conduct.”

While Rule 5.3 applies to “non-lawyers” and “persons,” where Al is able to function like a human,
the Rule should apply with the same force. Thus, when contemplating the appropriate use of
generative Al, lawyers should consider whether an Al tool can satisfy the Rules of Professional
Conduct to the same extent as a human hired to complete the same tasks.

8. Unauthorized Practice of Law

Pennsylvania Rule of Professional Conduct 5.5 (“Unauthorized Practice of Law;
Multijurisdictional Practice of Law”) states in relevant part:

(a) A lawyer shall not practice law in a jurisdiction in violation of the regulation
of the legal profession in that jurisdiction, or assist another in doing so.

In AT’s development, even in machine learning, where Al learns independently, humans initially
program the technology, making Al essentially a creation of humans. To the extent that the Al
programmer is not a lawyer, the programmer may violate Rule 5.5 regarding the unauthorized
practice of law. To avoid the UPL, lawyers must ensure that Al does not give legal advice or
engage in tasks that require legal judgment or expertise, without the involvement of a licensed
attorney. There must always be a human element in the legal work product to ensure that lawyers
are upholding their ethical obligations.

9. Duty of Truthfulness

Pennsylvania Rule of Professional Conduct 8.4 (“Misconduct”) provides in relevant part:

It is professional misconduct for a lawyer to:
(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation.

Prior Committee Opinions

The Pennsylvania Bar Association Committee on Legal Ethics and Professional Responsibility in
Formal Opinion 2011-200 (“Ethical Obligations For Attorneys Using Cloud Computing/Software
As A Service While Fulfilling The Duties Of Confidentiality and Preservation Of Client Property™)
describes the steps that a lawyer should take when dealing with “cloud” computing, including
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detailed lists of required steps and descriptions of what other states have held on the issue. The
same rationale applies to a lawyer’s use of Al

In that opinion, the Committee emphasizes that “lawyers must be conscientious about maintaining
traditional confidentiality, competence, and supervisory standards.”

In PBA Formal Opinion 2022-400 (“Ethical Obligations For Lawyers Using Email And
Transmitting Confidential Information”), the Committee stated:

Given the changes in technology and the rise of cyberattacks, this Formal Opinion
concludes that the Rules of Professional Conduct require more. Rule 1.1 requires a
lawyer to be competent, including understanding the benefits and risks associated
with technology such as email. Rule 1.4 requires a lawyer to “reasonably consult
with the client about the means by which the client’s objectives are to be
accomplished.” Rule 1.6(d) requires a lawyer to “make reasonable efforts to prevent
the inadvertent or unauthorized disclosure of, or unauthorized access to,
information relating to the representation of a client.”

In PBA Formal Opinion 2022-500 (“Ethical Considerations For Lawyers Storing Information
Relating To The Representation Of A Client On A Smartphone”), the Committee stated:

... if a lawyer’s smartphone contains information governed by Pa.R.P.C. 1.6, then
the lawyer may not consent to share the information with a smartphone app unless
the lawyer concludes that no human being will view that information, and that the
information will not be sold or transferred to additional third parties, without the
client’s consent.

Guidance Applicable to Technology Generally

A lawyer’s duty of competence requires them to possess the necessary knowledge and skills to
represent their clients effectively. The Committee has previously stated and reaffirms that the
obligation extends to the use of technology:

Lawyers must be proficient in using technological tools to the same extent they are in employing
traditional methods. Whether it is understanding how to navigate legal research databases, use e-
discovery software, use their smartphones, use email, or otherwise safeguard client information in
digital formats, lawyers are required to maintain competence across all technological means
relevant to their practice.

In sum, lawyers must act reasonably, and their duty of competence applies equally to technology
as it does to any other aspect of legal representation.
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Guidance & Best Practices for the Use of Artificial Intelligence:

When using Al a lawyer must ensure that any client information and materials remain confidential
and safeguard that information to ensure that it is protected from breaches, data loss, and other
risks. Multiple Rules of Professional Conduct are implicated in a lawyer’s use of Al because so
many questions arise:

e [s the client’s information being used when forming queries, and if so, is it kept
confidential?

e Who has access to that information?

e Is the information secure or “out in the world” for all to see?

To address these concerns, for example, some firms are implementing internal policies on whether
a lawyer can use Al (and programs such as ChatGPT) when creating pleadings or other documents
that may contain sensitive client information. Additionally, some legal malpractice insurance
carriers will not insure for AI’s use, and many policies now limit firms that are covered by them
from using Al to prepare any documents, especially those that are being filed with a Court.

Therefore, the Committees conclude as follows:

e Being Truthful & Accurate: Lawyers must ensure that Al-generated content, such as
legal documents or advice, is truthful, accurate, and based on sound legal reasoning,
upholding principles of honesty and integrity in their professional conduct.

¢ Verifying All Citations & The Accuracy of Cited Materials: Lawyers must ensure the
accuracy and relevance of the citations they use in legal documents or arguments. When
citing legal authorities such as case law, statutes, regulations, or scholarly articles, lawyers
should verify that the citations accurately reflect the content they are referencing.

e Assuring Competence: Lawyers must be competent in using Al technologies.

e Maintaining Confidentiality: Lawyers must safeguard information relating to the
representation of a client and ensure that Al systems handling confidential data (1) adhere
to strict confidentiality measures, and (2) confidential data will not be shared with other
clients or others not protected by the attorney-client privilege.

o Identifying Conflicts of Interest: Lawyers must be vigilant in identifying and addressing
potential conflicts of interest arising from using Al systems.

e Communicating with Clients: Lawyers must communicate with clients about using Al
technologies in their practices, providing clear and transparent explanations of how such
tools are employed and their potential impact on case outcomes. If necessary, they should
obtain client consent before using certain Al tools.

e Assuring Information is Unbiased & Accurate: Lawyers must ensure that the data used
to train Al models is accurate, unbiased, and ethically sourced to prevent perpetuating
biases or inaccuracies in Al-generated content.
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¢ Ensuring That Al Is Properly Used: Lawyers must be vigilant against the misuse of Al-
generated content, ensuring it is not used to deceive or manipulate legal processes,
evidence, or outcomes.

e Adhering to Ethical Standards: Lawyers must stay informed about relevant regulations
and guidelines governing the use of Al in legal practice to ensure compliance with legal
and ethical standards.

e Exercising Professional Judgment: Lawyers must exercise their professional judgment
in conjunction with Al-generated content, and recognize that Al is a tool that assists but
does not replace legal expertise and analysis.

e Utilizing Proper Billing Practices: Al has tremendous time-saving capabilities. Lawyers
must, therefore, ensure that Al-related expenses are reasonable and appropriately disclosed
to clients.

¢ Maintaining Transparency: Lawyers should be transparent with clients, colleagues, and
the courts about the use of Al tools in legal practice, including disclosing any limitations
or uncertainties associated with Al-generated content.

Conclusion

Artificial intelligence and generative Al tools, like any tool in a lawyer’s arsenal, must be used
with knowledge of their potential and an awareness of the risks and benefits the technology offers.
They are to be used cautiously and in conjunction with a lawyer’s careful review of the “work
product” that those types of tools create. These tools do not replace personal reviews of cases,
statutes, and other legislative materials. Additionally, although AI may offer increased
productivity, it must be accomplished by utilizing tools to protect and safeguard confidential client
information.

The Committees believe that, with appropriate safeguards, lawyers can utilize artificial intelligence
in accordance with the Pennsylvania Rules of Professional Conduct.

CAVEAT: The foregoing opinion is advisory only and is not binding on the Disciplinary Board of
the Supreme Court of Pennsylvania or any other Court. This opinion carries only such weight as
an appropriate reviewing authority may choose to give it.
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Joan Pablo Torres Campos (Torres) appeals from a family court order
denying his request for shared custody and visitation of a dog. He contends
the court committed error by citing and relying on fictitious case authorities
in its order. We agree the court so erred, but we conclude Torres forfeited
this claim by drafting and submitting the very order he now challenges and

failing to object or alert the court that the cited authorities were fake. We



further conclude that Torres has failed to provide an adequate record on
appeal for us to evaluate his claim relating to a proposed multi-factor test
for determining pet custody and visitation under Family Code section 2605.
We therefore affirm the order. We also sanction respondent’s counsel
Roxanne Chung Bonar for citing and relying on the same fictitious legal
authorities in initial filings with this court.

We publish this opinion to emphasize that courts and attorneys alike
have a responsibility to protect the legal system against distortion by
fabricated law, particularly in this new era of hallucinated citations
generated by artificial intelligence (AI) tools. In a system of precedents that
1s designed to achieve consistency, predictability, and adherence to the rule of
law, the judiciary cannot function properly unless judges and lawyers confirm
the authenticity of cited authorities and review them to evaluate their
holdings and reasoning. When the participants fail to perform this basic
function, it compromises these institutional values and diminishes faith in
the judicial process.

FACTUAL AND PROCEDURAL BACKGROUND

A. Family Court Proceedings

In July 2022, the family court in San Diego entered an uncontested
judgment of dissolution of the parties’ domestic partnership. The judgment
provided for Torres and Munoz each to keep as their separate property the
assets in their own possession and to assume sole responsibility for all debts
in their own names. The judgment did not mention anything about pets.

Two years later, a dispute arose over Torres’s request for shared
custody and visitation of a pet dog named Kyra. Counsel for Torres filed a
request for order (RFO) for shared custody and visitation of the dog under

Family Code section 2605, along with a supporting declaration.



In response, Munoz was represented pro bono by her cousin, Bonar.
On behalf of Munoz, Bonar wrote a letter to Torres’s counsel declining the
custody and visitation request. The letter said in relevant part: “We will be
relying on legal precedents for this case. We will rely on established case law

to support our position: Marriage of Twigg (1984) 34 Cal.3d 926, the court

held that the emotional well-being and stability of the parties involved are
crucial considerations in custody determinations. ... In addition to Twigg,

we also rely on Marriage of Teegarden (1995) 33 Cal.App.4th 1572,

where the court held the importance of maintaining stability for the

dependent parties involved.”1

Marriage of Twigg (Twigg) is not a real case. The official citation
Bonar provided for Twigg is a criminal case having nothing to do with pets or
custody determinations (People v. Mozingo (1983) 34 Cal.3d 926). As cited in
the letter, Teegarden is also not a real case. There is a real Teegarden case
with a different official citation, decided in 1986 rather than 1995, but it
concerned spousal support rather than pets and did not focus on the
emotional well-being and stability of the parties involved (In re Marriage of
Teegarden (1986) 181 Cal.App.3d 401, 407—410 [trial court erred in denying
spousal support to disabled husband who suffered from lupus and was unable
to work]).

On Munoz’s behalf, Bonar also filed an opposition to the RFO with a

supporting declaration of Munoz and two witness statements. Munoz’s

1 Bonar’s letter is not included in the record on appeal but Torres
referred to it in his opening brief. In our order to show cause why sanctions
should not be imposed against Bonar, we directed her to provide us with a
copy of the letter and she complied. Because the letter is not part of the
record on appeal, we consider it only as part of the relevant background for
the sanctions issue, not the merits of the appeal.
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declaration was attached to a Judicial Council form with Bonar’s name on the
caption as her counsel.

Munoz alleged in her declaration that she had custody of Kyra, that
Torres had a history of harassing her and damaging her emotional health,
that Torres was seeking custody and visitation of Kyra as a form of
continuing harassment, and that Kyra was a source of emotional support for
her. Munoz’s declaration cited the fictional Twigg case and stated: “In
Marriage of Twigg (1984) 34 Cal.3d 926, the court held and emphasized the
importance of the emotional well-being and stability of the parties involved in
custody determinations. This precedent applies to pet custody, underscoring
the need to prioritize the mental health of the primary custodian.”

Torres filed a reply declaration disputing statements made in Munoz’s
declaration. He failed to point out that Twigg was not a real case.

The parties stipulated to have a court commissioner act as a temporary
judge to hear the matter. The commissioner held an unreported hearing on
the matter on September 19, 2024. According to the minute order, Torres
and his counsel appeared in person. Munoz and Bonar appeared remotely.
Torres and Munoz were both sworn and examined. At the conclusion of the
hearing, the court made no visitation orders and directed Torres’s counsel to
submit a formal order after hearing.

Torres’s counsel submitted a proposed Findings and Order After
Hearing, which the court approved as conforming to its oral ruling. The
order cited the fictional Twigg and Teegarden cases as follows:

“The Court notes the follow[ing] cases: Marriage of Twigg
(1984) 34 Cal.3d 926 and Marriage of Teegarden (1995) 33
Cal.App.4th 1572 [(Teegarden)], in which the Court has to
take the well-being and stability of the parties involved
when deciding pet visitation and custody. Based on the
testimony of Ms. Munoz and her mental state as it relates
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to the parties[] relationship, the Court finds it is not in the
best interests of the parties[] mental stability for them to
continue to interact with each other, and thus denies pet
Custody.

“The Court further finds there is not a substantial
relationship between Petitioner and the dog, Kyra, based
on the lack of visitation in the past year.”

Torres appealed the order. In designating the record on appeal, Torres
chose to proceed without a record of the oral proceedings. The record on
appeal therefore includes no reporter’s transcript or settled or agreed
statement of the September 19, 2024 hearing.

B. Court of Appeal Proceedings

In August 2025, we dismissed the appeal for failure to file an opening
brief. Torres filed a motion to vacate the dismissal and reinstate the appeal.
Still represented by Bonar, Munoz filed an opposition to the motion. In her
opposition, Munoz cited the nonexistent Twigg and Teegarden cases to argue
that the issue on appeal was not “novel” as Torres claimed in his motion.
She asserted: “This isn’t new, courts decide these based on what’s best for
everyone involved (Marriage of Twigg (1984) 34 Cal.3d 926; In re Marriage of
Teegarden (1995) 33 Cal.App.4th 1572).”

We denied the motion to reinstate the appeal. Torres then filed a
second motion to reinstate the appeal pointing out for the first time that the
Twigg and Teegarden authorities cited in the court’s order and in Munoz’s
opposition to the first motion to reinstate the appeal did not exist and were
“Invented case law.”

Bonar filed another opposition on behalf of Munoz. The opposition
stated: “Appellant’s Claim of Fabricated Case Law is Baseless.” It asserted:

“This is a grave accusation, but it is entirely unfounded and reflects



Appellant’s own failure to conduct basic legal research. Both cases are valid,
published precedents, and Appellant’s inability to locate them underscores
the incompetence that led to his appeal’s dismissal.” Bonar’s opposition
purported to provide additional citation information for Twigg and Teegarden
and elaborated on these two cases as follows:

“A. Marriage of Twigg (1984) 34 Cal.3d 926: Thisis a
legitimate California Supreme Court case, reported at
34 Cal.3d 926, 195 Cal.Rptr. 718, 670 P.2d 340, decided
on July 5, 1984. The ruling addresses custody
determinations in dissolution proceedings, emphasizing
the importance of the emotional well-being and stability
of the parties involved. In Twigg, the Supreme Court
held that courts must consider factors like mental
health and relational dynamics when making custody
decisions, reversing a lower court for failing to
adequately weigh these elements. The trial court in this
case cited Twigg to support its finding that ongoing
Interaction between the parties would harm
Respondent’s mental stability due to Appellant’s history
of harassment. Appellant’s claim that this case does not
exist 1s a misrepresentation, likely stemming from
inadequate database searches or unfamiliarity with
standard legal reporters. Such an error by Appellant’s
counsel does not invalidate the trial court’s reliance on
this established precedent.

“B. Marriage of Teegarden (1995) 33 Cal.App.4th 1572:
While the year and volume citation appears erroneous,
1t 1s in fact a typographical mistake on counsel’s part. In
re Marriage of Teegarden (1986) 181 Cal.App.3d 401,
226 Cal.Rptr. 417, decided on May 22, 1986, by the
Court of Appeal, First Appellate District, Division
Three. In Teegarden, the court reversed a denial of
spousal support, holding that the trial court abused its
discretion by denying a continuance due to the
husband’s illness (lupus) and failing to properly consider
evidence of his disability and need for support. The
ruling stressed the importance of stability, emotional
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well-being, and a fair evidentiary record in family law
disputes. The trial court here cited Teegarden (under
the mistaken 1995 reference) to reinforce its emphasis
on the parties’ mental stability and the need to protect
Respondent from further distress. Appellant’s
assertion that no such case or parties exist is
incorrect; a simple search for ‘Teegarden marriage
California’ reveals the 1986 decision involving Anne and
Byron Teegarden. This misrepresentation not only fails
to prove misconduct but exposes Appellant’s counsel’s
deficient preparation, which mirrors the neglect that
caused the default.”

The opposition went on to assert: “Appellant’s accusation of
professional misconduct is thus not only meritless but borders on frivolous.
Respondent’s counsel relied on established precedents, and a minor citation
error[] does not constitute fabrication or a breach of duty under California
Business and Professions Code 6068(d) or California Rules of Professional
Conduct, rule 3.3.”

The new information Bonar provided about Twigg in Munoz’s
opposition, i.e., the parallel reporter citations (“195 Cal.Rptr. 718, 670 P.2d
340”) and the date of decision (“decided on July 5, 1984”), was also fictitious.
Neither of these parallel citations is to a Twigg case and no California case
by that name was decided on July 5, 1984. Moreover, the parallel reporter
citations do not correspond to the “34 Cal.3d 926” citation Bonar provided for
Twigg.

We granted Torres’s second motion to vacate the dismissal and
reinstate the appeal. In our order, we also directed Bonar to provide us with
a copy of the Twigg decision taken from an official reporter and copies of any
brief filed in superior court that cited Twigg or Teegarden.

In response, Bonar admitted for the first time that the Twigg case did

not exist. She claimed the Twigg citation “entered the record from two
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sources”: (1) her client’s declaration in opposition to the RFO petition; and (2)
the trial court’s order denying the RFO. Bonar asserted she could “not recall
whether the [Twigg or Teegarden] case[s] were ever argued” at the hearing in
the family court. She admitted she had failed to verify the Twigg citation
before citing it in this court. According to Bonar, she “mistakenly assumed
that, because these materials were part of the Superior Court’s official record,
the citations had already been vetted and could be relied upon as accurate.”

Bonar did not submit any declaration of her own, but she submitted
one from her client Munoz. Munoz explained that the Twigg case was
discussed in a Reddit article a paralegal friend had sent her, and Munoz did
not realize the case was fictitious. The Reddit article was attached as an
exhibit to Munoz’s declaration. It was authored by “Sassafras Patterdale,”
who was 1dentified as “a blogger, podcaster, and animal rescuer, who writes
about divorce, custody, and the messy, beautiful lives we weave.” The article
was about pet custody battles. It cited “Marriage of Twigg (1984) 34 Cal.3d
926” as a “watershed” California Supreme Court case holding “that custody
determinations must consider the emotional well, being [sic] and stability of
the parties.”

The Reddit article did not include the parallel reporter citations and
date of decision for Twigg that were included in Bonar’s opposition to the
second motion to reinstate the appeal. Neither Bonar’s response to our order
nor Munoz’s declaration explained where this additional fictitious
information came from.

We issued an order to show cause why sanctions should not be imposed
against Bonar for citing and relying on fictitious authority in her oppositions
to the motions to reinstate the appeal and providing additional fictitious

citations for the Twigg case from the California Reporter and Pacific Reporter



and a fictitious date of decision in her opposition to the second motion to
reinstate this appeal.

In her response to the order to show cause, Bonar argued she should
not be sanctioned because she did not act with any intent to deceive and
the error caused no prejudice. She asserted that “the reference to Marriage
of Twigg came from an article shared with me by my cousin, Leslie Ann
Munoz, . . . during a family dinner discussion. ... The article was read in
front of family members and I genuinely believed it when it was presented.”
She asserted that “[t]he same citation later appeared in the [FOAH] drafted
by [Torres]’s counsel at the trial court’s direction.” Bonar explained, “I
genuinely thought I had to defend the trial court’s order as written, including
its citations, and was mistaken in not verifying them independently.” She
also asserted that she “did not persist in defending the authority once its
nonexistence was confirmed.”

Although our order to show cause explicitly referred to the additional
fictitious citations for the Twigg case and the fictitious date of decision
contained in Bonar’s opposition to the second motion to reinstate this appeal,
her response still did not explain where this information came from. At oral
argument, Bonar claimed she could not remember where this additional
fictitious citation information came from. She acknowledged she did not have
a paid subscription to a legal research service at the time, and she was using
other online resources including Al for this purpose. She also conceded she

may have obtained fictitious information about Twigg and Teegarden using

Al tools.



DISCUSSION

We resolve both the merits of the appeal and the sanctions issue in this
opinion. We address each separately.

I

On the merits, Torres first argues the family court’s order must be
reversed because of its reliance on fictional cases cited by Bonar and her
client Munoz. We agree the court erred by citing and relying in material part
on fictional cases in its written order. We conclude, however, that Torres
forfeited this claim by drafting and submitting the very order containing
these fabricated citations and doing so without calling the court’s attention to
the error or asserting any objection to its reliance on them.

Family Code section 2605 gives a court discretion to make orders
concerning the care and ownership of household pets in a proceeding for
marital dissolution or legal separation of the parties. We review such orders
for abuse of discretion. (Cf. In re Marriage of Burgess (1996) 13 Cal.4th 25,
32 [child custody and visitation orders reviewed for abuse of discretion].)

“Discretion is compatible only with decisions ‘controlled by sound
principles of law . .. .”” (People v. Bolton (1979) 23 Cal.3d 208, 216.) “‘[A]ll
exercises of legal discretion must be grounded in reasoned judgment and
guided by legal principles and policies appropriate to the particular matter at
issue.”” (People v. Superior Court (Alvarez) (1997) 14 Cal.4th 968, 977.) “An
order that implicitly or explicitly rests on an erroneous reading of the law
necessarily 1s an abuse of discretion.” (Williams v. Superior Court (2017) 3
Cal.5th 531, 540.)

We have no difficulty concluding that it is an abuse of discretion for a
court to rely in material part on fictional case authorities in rendering a

decision or making an order. Reliance on fake cases is fundamentally
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incompatible with an informed exercise of discretion controlled by genuine
principles of law. It seriously undermines the integrity of the outcome and
erodes public confidence in our judicial system. It can also hinder meaningful
appellate review. (See, e.g., Shahid v. Esaam (2025) 376 Ga.App. 145, 150
[918 S.E.2d 198, 202—-203] [citation of fake cases rendered trial court’s
written order defective on its face and required reversal because it prevented
meaningful appellate review].) Although we appreciate that trial courts must
often rely on the parties to prepare written orders, it is imperative for both
the court and the parties to verify that the citations in all orders are genuine
and truly stand for the propositions cited. This is especially vital with the
increasing incidence of hallucinated case citations generated by Al tools. (See
Noland v. Land of the Free, L.P. (2025) 114 Cal.App.5th 426, 443 (Noland).)

The family court therefore erred by citing and relying solely on fictional
cases in its final order. This is not to say that the factors the court relied on
were legally improper or that it could not have reached the same result
applying proper legal reasoning grounded in genuine law. We hold only that
the path the court took to reach its result constituted an abuse of discretion
because it relied in material part on the holdings of nonexistent legal
authorities purportedly emphasizing the importance of the parties’ well-being
and stability in determining pet custody, which may have influenced the
weight the court gave to these factors.

In the highly unusual circumstances of this case, however, we conclude

that Torres forfeited this claim of error.2 Under the doctrine of forfeiture, “a

2 “Although ‘waiver’ and ‘forfeiture’ are often used interchangeably to
describe a party’s failure to raise an issue in the trial court, the two terms
should be differentiated.” (Vascos Excavation Group LLC v. Gold (2022) 87
Cal.App.5th 842, 856.) Forfeiture is the failure to make the timely assertion
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reviewing court ordinarily will not consider a challenge to a ruling if an
objection could have been made but was not made in the trial court.” (In re
S.B. (2004) 32 Cal.4th 1287, 1293.) “The purpose of this rule is to encourage
parties to bring errors to the attention of the trial court, so that they may be
corrected.” (Ibid.) “The rule is designed to advance efficiency and deter
gamesmanship.” (Keener v. Jeld-Wen, Inc. (2009) 46 Cal.4th 247, 264
(Keener).)

Under this doctrine, “a party loses the right to appeal an issue caused
by affirmative conduct or by failing to take proper steps at trial to avoid or
correct the error.” (Telles Transport, Inc. v. Workers’ Comp. Appeals Bd.
(2001) 92 Cal.App.4th 1159, 1167; accord Baxter v. State Teachers’ Retirement
System (2017) 18 Cal.App.5th 340, 378.)

Torres forfeited his claim of error both by his affirmative conduct and
his inaction. Although Munoz and Bonar were responsible for improperly
citing these fictitious authorities in the first place, Torres’s own counsel
affirmatively drafted and submitted the proposed order with these citations
that was ultimately signed by the family court. And even though his own
counsel drafted the order, Torres failed to object to the court’s reliance on
these citations or call the court’s attention to the issue. The forfeiture rule
applies to a party’s failure to object to the language of a proposed order when
it had an opportunity to do so. (City of San Marcos v. Coast Waste
Management (1996) 47 Cal.App.4th 320, 328 [“By repeatedly failing to object
to the language of the proposed written order, [appellant] effectively waived

any objection to it”]; see also People ex rel. Herrera v. Stender (2012) 212

of a right, whereas waiver is the intentional relinquishment or abandonment
of a known right. (Ibid.) Forfeiture is the correct legal term to describe the
loss of the right to raise an issue on appeal due to the failure to assert it in
the trial court. (Id. at pp. 856-857.)
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Cal.App.4th 614, 644—645 [appellant forfeited challenge to language of court
notice by failing to challenge it or seek modification in trial court]; Porterville
Citizens for Responsible Hillside Development v. City of Porterville (2007) 157
Cal.App.4th 885, 912 [party’s failure to bring deficiencies in tentative
decision to trial court’s attention forfeits right to raise such defects on
appeal].)

“The requirement of an objection is premised upon the idea that a party
should not sit on his or her hands, but instead must speak up and provide the
court with an opportunity to address the alleged error at a time when it
might be fixed.” (Keener, supra, 46 Cal.4th at p. 266.) Torres had ample
opportunity to object to the court’s reliance on these fictitious authorities
before the court signed the order that his own counsel drafted citing and
relying on them. We are also confident the error would have been avoided if
Torres had made a timely objection.

We deem it particularly significant that Torres’s counsel herself had a
duty to verify the citations she included in the proposed order. An attorney
submitting any document to a court has an obligation to verify the citations
contained in it. “Simply stated, no brief, pleading, motion, or any other paper
filed in any court should contain any citations . . . that the attorney
responsible for submitting the pleading has not personally read and verified.”
(Noland, supra, 114 Cal.App.5th at p. 431.) It is particularly important for
an attorney to verify the citations contained in any proposed order submitted
for signature by the court. Notwithstanding Bonar’s own misconduct in
citing these nonexistent authorities, which we address later in this opinion, it
was Torres’s counsel who ultimately prepared and submitted the proposed
order without verifying the citations contained in it or alerting the court.

“*Counsel should not forget that they are officers of the court, and while it is
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their duty to protect and defend the interests of their clients, the obligation is
equally imperative to aid the court in avoiding error and in determining the
cause in accordance with justice and the established rules of practice.””
(Perry v. Kia Motors America, Inc. (2023) 91 Cal.App.5th 1088, 1096.)
Accordingly, we conclude that Torres has forfeited this claim. We
reach the same conclusion regarding Torres’s related claim that Bonar’s
professional misconduct in citing the fake authorities requires reversal. This
claim could have been raised and any prejudice cured in the trial court if
Torres’s counsel had just attempted to verify the cited cases. Although we
have discretion to overlook the forfeiture, we decline to do so because it would
effectively excuse Torres’s own counsel’s breach of her duty to the court in
submitting the proposed order without verifying the citations. (Cf. People v.
Potts (2019) 6 Cal.5th 1012, 1036 [declining to exercise discretion to excuse

forfeiture of prosecutorial misconduct claim that “could have been easily

remedied by a timely objection and an admonition”].)3
II

Torres next argues that Family Code section 2605 should be clarified
to adopt a multi-factor test for determining custody and ownership of a
household pet. We reject this argument because Torres has failed to provide
a reporter’s transcript or settled or agreed statement of the September 19,
2024 hearing on the matter.

“[I]t 1s a fundamental principle of appellate procedure that a trial court

judgment [or order] is ordinarily presumed to be correct and the burden is on

3 To address the emergence of Al-generated fake citations, we
recommend that the Judicial Council or other appropriate committees
consider adopting guidelines or rules for judges and attorneys on verification
of citations, particularly those in orders drafted by the parties and submitted
to the court for signature.
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an appellant to demonstrate, on the basis of the record presented to the
appellate court, that the trial court committed an error that justifies

reversal of the judgment [or order]. [Citations.] “This is not only a general
principle of appellate practice but an ingredient of the constitutional doctrine
of reversible error.’ [Citations.] ... “[I]f the record is inadequate for
meaningful review, the appellant defaults and the decision of the trial court
should be affirmed.””’ [Citation.] ‘Consequently, [the appellant] has the
burden of providing an adequate record. [Citation.] Failure to provide an
adequate record on an issue requires that the issue be resolved against [the
appellant].”” (Jameson v. Desta (2018) 5 Cal.5th 594, 608-609 (Jameson).)

“A proper record includes a reporter’s transcript or a settled statement
of any hearing leading to the order being challenged on appeal.” (Elena S. v.
Kroutik (2016) 247 Cal.App.4th 570, 574.) “In numerous situations, appellate
courts have refused to reach the merits of an appellant’s claims because no
reporter’s transcript of a pertinent proceeding or a suitable substitute was
provided.” (Foust v. San Jose Construction Co., Inc. (2011) 198 Cal.App.4th
181, 186.) The “lack of a verbatim record of such proceedings will frequently
be fatal to a litigant’s ability to have his or her claims of trial court error
resolved on the merits by an appellate court.” (Jameson, supra, 5 Cal.5th at
p. 608.)

In this case, the family court heard live testimony at the hearing of
September 19, 2024. The minute order states that both parties were sworn
and examined at the hearing. Yet the appellate record does not include a
reporter’s transcript or settled or agreed statement of the hearing. Torres
has therefore failed to provide an adequate record on appeal. “The absence
of a record concerning what actually occurred at the hearing precludes a

determination that the court abused its discretion. [Citations.] As the party
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challenging a discretionary ruling, [Torres] had an affirmative obligation to
provide an adequate record so that we could assess whether the court abused
its discretion.” (Wagner v. Wagner (2008) 162 Cal.App.4th 249, 259.)

We cannot evaluate the Family Code section 2605 issue raised by
Torres without a record of the oral proceedings. Without an adequate record,
we cannot assess whether Torres preserved the argument regarding his
proposed multi-factor test for determining pet custody, whether the trial
court committed any error even if this was the appropriate test, or whether
any such error would have been prejudicial. If Torres argued a different legal
standard in the family court or failed to present any evidence regarding the
factors he now contends the court should have considered, then his argument
on appeal could be forfeited or any error invited. Alternatively, if Torres
raised the argument and presented evidence to support it, a proper record of
the oral proceedings could reflect that the family court took these factors into
consideration and committed no error even under Torres’s theory. The mere
fact that the court’s final order does not mention all these factors does not
necessarily mean it did not consider them. A trial court is “not required to
mention every arguably pertinent item of evidence before it, let alone explain
in minute detail its view of each item.” (Yield Dynamics, Inc. v. TEA Systems
Corp. (2007) 154 Cal.App.4th 547, 565; Ibid. [claim that trial court
disregarded evidence was not supported by court’s “failure to refer [to it] in
its statement of decision”].) And even assuming any error, a record of the
hearing could establish that it was harmless based on the totality of the
evidence and the family court’s factual findings that it was not in the parties’
best interests to continue to interact with each other and there was no

substantial relationship between Torres and the dog.
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Torres also suggests that when a reporter’s transcript is unavailable,
providing an agreed or settled statement as an alternative record of the
oral proceedings is merely optional. As we have explained, however, an
appellant’s obligation to provide an adequate record on appeal is not optional.
“‘It is the duty of an appellant to provide an adequate record to the court
establishing error. Failure to provide an adequate record on an issue
requires that the issue be resolved against appellant.”” (Hotels Nevada, LLC
v. L.A. Pacific Center, Inc. (2012) 203 Cal.App.4th 336, 348.) “By failing to
provide an adequate record, appellant cannot meet his burden to show error
and we must resolve any challenge to the order against him.” (Ibid.) We
therefore affirm the family court’s order.

I1I

We next consider whether to impose sanctions against Bonar for citing
and relying on fictitious legal authorities in her oppositions to the motions to
reinstate this appeal.

Business and Professions Code section 6068, subdivision (d), states it is
the duty of an attorney “[t]Jo employ . . . those means only as are consistent
with truth, and never to seek to mislead the judge or any judicial officer by an
artifice or false statement of fact or law.” California Rules of Professional
Conduct, rule 3.3(a)(1) and (2), prohibit an attorney from “knowingly
mak[ing] a false statement of fact or law to a tribunal or fail[ing] to correct a
false statement of material fact or law previously made to the tribunal by the
lawyer” or “knowingly misquot[ing] to a tribunal the language of a book,
statute, decision or other authority.” A person’s knowledge may be inferred
from the circumstances. (Cal. Rules Prof. Conduct, rule 1.0.1(f).)

We may impose sanctions against appellate counsel for committing any

unreasonable violation of the California Rules of Court. (Cal. Rules of Court,
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rule 8.276(a)(4).) Relying on fictitious legal authority is sanctionable conduct
because it constitutes an unreasonable violation of the rules requiring that
each point be supported by actual legal authority (id., rule 8.204(a)(1)) and
prohibiting citation of unpublished authorities (id., rule 8.1115(a)). (Shayan
v. Shakib (2025) 116 Cal.App.5th 619, 624-625 (Shayan); Schlichter v.
Kennedy (2025) 116 Cal.App.5th 24, 31-34 (Schlichter); People v. Alvarez
(2025) 114 Cal.App.5th 1115, 1118-1120 (Alvarez); Noland, supra, 114
Cal.App.5th at pp. 443-447.)

Bonar admits that she cited fictitious authority to the court, including
the fictional Teegarden case apparently generated by Al and the nonexistent
Twigg case discussed in the Reddit article that was authored by a non-
attorney blogger. She also admits she did not verify this authority. For an
attorney to cite and rely on a fictional case obtained from a Reddit article or
an Al prompt without verifying and reading the case itself is an unreasonable
violation of the Rules of Court. “[I]t is a fundamental duty of attorneys to
read the legal authorities they cite in appellate briefs or any other court
filings to determine that the authorities stand for the propositions for which
they are cited.” (Noland, supra, 114 Cal.App.5th at p. 445.) “[T]he rules of
this court impose on attorneys the obligation to assure that filings they sign
do not falsely represent the holdings of cases.” (Shayan, supra, 116
Cal.App.5th at p. 624.)

Making matters worse, even after counsel for Torres pointed out that
Twigg was an invented case in his second motion to reinstate the appeal,
Bonar doubled down. She continued to insist it was a “valid, published
precedent[]” and a “legitimate California Supreme Court case, reported at 34
Cal.3d 926, 195 Cal.Rptr. 718, 670 P.2d 340, decided on July 5, 1984.” Until

Bonar filed this opposition, no one had previously supplied these additional
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fake citations to the unofficial California and Pacific Reporters or the bogus
date of decision, none of which came from the Reddit article or was included
in the family court’s order or Munoz’s original declaration. This additional
citation information was just as phony as the original citation. Yet Bonar in
the same document accused opposing counsel of “incompetence” and “failure
to conduct basic legal research” and “inadequate database searches or
unfamiliarity with standard legal reporters.”

As we have emphasized, “ ‘ “[h]onesty in dealing with the courts is of
paramount importance, and misleading a judge is, regardless of motives, a
serious offense.”’” (Alvarez, supra, 114 Cal.App.5th at p. 1119.) Bonar’s
conduct falls far short of her duty of candor with the court under the
California Rules of Professional Conduct and constitutes an unreasonable
violation of the Rules of Court. Because Bonar’s conduct “involves an
inherent risk” of citing inaccurate and spurious law, and she persisted in this
conduct even after being alerted to the fake authorities, the record “supports
an inference that [she] knowingly and unreasonably violated the rules.”
(Shayan, supra, 116 Cal.App.5th at p. 625 [citing Alvarez, supra, 114
Cal.App.5th at pp. 1119-1120].)

In Alvarez, we imposed sanctions of $1,500 against counsel for citation
of fabricated authority. (Alvarez, supra, 114 Cal.App.5th at p. 1120.)
Division Two of our court recently imposed sanctions of $1,750 for citation of
fabricated authority. (Schlichter, supra, 116 Cal.App.5th at p. 34.) We view
Bonar’s conduct as significantly more serious for two reasons. First, Bonar
persisted in and aggravated the misconduct by providing additional fictitious
citation information for Twigg and insisting it was “a legitimate California
Supreme Court case” even after opposing counsel pointed out that Twigg was

a fictitious case and even though she knew it came from an unreliable and
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unverified Reddit article. Second, Bonar still has not been completely
forthcoming with this court because she has not explained how she came up
with the additional fictitious citation information she provided for Twigg that
did not come from the Reddit article, other than to concede at oral argument
that it “may have” come from her use of Al tools. We will therefore impose
sanctions in the amount of $5,000.
DISPOSITION

The order is affirmed. Respondent’s counsel Roxanne Chung Bonar is
ordered to pay $5,000 in sanctions payable to the clerk of this court no later
than 30 days after the remittitur issues. As required by Business and
Professions Code section 6086.7, subdivision (a)(3), the clerk of this court is
directed to forward a copy of this opinion to the State Bar of California upon
issuance of the remittitur. This disposition serves as notice to counsel that
the imposition of sanctions will be reported to the State Bar of California.
(Id., § 6086.7, subd. (b).) Bonar is also ordered to personally report the
sanctions to the State Bar of California. (Id., § 6068, subd. (0)(3).) The

parties shall bear their own costs on appeal.

BUCHANAN, J.

WE CONCUR:

TRION, Acting P. J.

DO, J.
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& U.S. COURTHOUSE
50 Walnut Street
Newark, NJ 07102
(973) 645-6042

@

Chambers of
JULIEN X. NEALS
United States District Judge

October 20, 2025

Via email: rjc@ao.uscourts.gov

The Honorable Robert J. Conrad, Jr.,

Office of the Director, Administrative Office of the United States Courts
Thurgood Marshall Federal Judiciary Building

One Columbus Circle, N.E., Room 7-100

Washington, DC 20544

Dear Director Conrad:

By letter dated October 6, 2025, United States Senator Charles E. Grassley, in
his capacity as Chairman, Committee on the Judiciary, wrote to me regarding the
impact, if any, of generative artificial intelligence (“GenAl”) in preparing the June
30, 2025 draft Opinion and Order in In re CorMedix Inc. Securities Litigation, Case
No. 2:21-cv-14020. Given the Administrative Office of the United States Courts’
creation of an Al Task Force and its ongoing efforts to examine ever evolving Al-
related issues and recommend policies for the federal judicial branch, | write to
provide the circumstances relevant to the CorMedix opinion. In this way, | provide
you with answers to the questions that Senator Grassley has raised for your
transmittal to the Senator.

In simplest terms, the June 30, 2025 CorMedix decision was released in error
— human error — and withdrawn as soon as it was brought to the attention of my
chambers, swiftly avoiding any irreparable harm to litigants or counsel. As
referenced in the Senator’s letter, a “temporary assistant,” specifically, a law school
intern, used CHATGPT to perform legal research in connection with the CorMedix
decision. In doing so, the intern acted without authorization, without disclosure, and
contrary to not only chambers policy but also the relevant law school policy. My
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Honorable Robert J. Conrad, Jr.
Page 2

chambers policy prohibits the use of GenAl* in the legal research for, or drafting of,
opinions or orders. In the past, my policy was communicated verbally to chambers
staff, including interns. That is no longer the case. | now have a written unequivocal
policy that applies to all law clerks and interns, pending definitive guidance from the
AO through adoption of formal, universal policies and procedures for appropriate
Al usage.?

The standard practice in my chambers is for every draft opinion to undergo
several levels of review, including through cite checking tools, before being
finalized and docketed.® In this case, however, the opinion that was mistakenly
docketed on June 30, 2025, was an early draft that had not gone through the standard
review process. It was a draft that should have never been docketed. Since then, |
have taken preventative steps in my chambers including creating a written Al policy
and further enhancing my multi-level opinion review policy to avoid future
Instances.

As soon as | verified the apparent mistakes identified in defense counsel’s
July 22, 2025 letter, | maintained transparency and the chronology of the docket in
the case by noting that the June 30, 2025 Opinion and Order had been removed from
the record. | did not wish to leave a flawed opinion on the record and did not want
parties, including pro se litigants, to believe that the erroneously released draft
should be cited to or relied on in future cases. Thus, acting in full transparency and
for the benefit of litigants and attorneys, | removed the inaccurate Opinion and Order

! 1t is important to distinguish between using GenAl for drafting content from using
commonplace research tools, which inevitably have Al functionality integrated in a
manner that is unavoidable when using the tool.

2 The AO has provided interim guidance to federal judges and chambers staff for
usage of Al tools. “[The Interim Guidance] is intended to allow for the use of and
experimentation with Al tools while preserving the integrity and independence of
the federal courts. It is not exhaustive and is intended to provide only temporary
guideposts while more permanent guidance and policy is developed.” Memorandum
from the Honorable Robert J. Conrad, Jr., Re: Interim Guidance on Artificial
Intelligence in the Judiciary and Artificial Intelligence Task Force Update, dated
July 31, 2025, at p. 2.

3 The vendor that supplies the cite checking tool incorporates Al technology into that
feature. Nevertheless, my law clerks are instructed to review and verify the work of
the cite checking tool.
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from public view on the docket. The final opinion acknowledges — again, in the
interests of candor and accuracy — that a preliminary draft had been inadvertently
filed. See 21cv14020-JXN-CF ECF No. 130 at 10 n.13 (““On June 30, 2025, the Court
inadvertently issued a preliminary draft opinion, which the Court withdrew from the
docket. (ECF No. 126).”).4

Consistent with the Code of Conduct for United States Judges, | took
immediate and appropriate action to address the student intern’s conduct that
resulted in the mistake. (Importantly, | point out that the intern who used GenAl in
this case did not have access to any sealed, privileged, confidential, or otherwise
non-public case information.) | would be remiss if | did not point out as well that the
law school where the intern is a student contacted me after the incident to, among
other things, inform me that the student had violated the school’s strict policy against
the use of GenAl in their internships.

I cannot speak to litigants’ use of GenAl tools in drafting their filings and, at
this time, do not have any rules or personal preferences regarding this type of
conduct. With that said, | take most seriously my judicial responsibility to ensure
that Opinions and Orders are accurate, thorough, and complete, and | will continue
to do so. While my experience in the CorMedix case was most unfortunate and
unforeseeable, I hope that, at the very least, it will inform the AO Task Force’s
continuing work and ultimately lead to new meaningful policies for all federal
courts.

Respectfully,

JULIEN X" NEALS, U.S.D.J.

* The Clerk’s Office maintains a copy of Opinions and Orders in accordance with
applicable record retention requirements, see Records Disposition Schedule, the
draft opinion will not be used or maintained for any other purpose.
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October 21, 2025

Honorable Robert J. Conrad, Jr.
Director

Administrative Office of the U.S. Courts
Washington, DC 20544

Dear Judge Conrad:

By letter dated October 6, 2025, United States Senator Charles E. Grassley, in his
capacity as Chairman, Committee on the Judiciary, wrote to me regarding the impact, if any,
of generative artificial intelligence (“GenAl”) in preparing the Temporary Restraining Order
(TRO) issued in Jackson Federation of Teachers, et al. v. Lynn Fitch, et al., Case No. 3:25-
cv-00417, and the related actions taken by the Court. I appreciate the Senate Judiciary
Committee's commitment to safeguarding litigants’ rights and ensuring the fidelity of judicial
proceedings. In the interest of aiding the Committee’s oversight duties, I provide you with the
following answers to the questions raised by Senator Grassley for you to transmit to him.

In the case of the Court’s Order issued July 20, 2025, a law clerk utilized a generative
artificial intelligence (“GenAl”) tool known as Perplexity strictly as a foundational drafting
assistant to synthesize publicly available information on the docket. The law clerk who used
GenAl in this case did not input any sealed, privileged, confidential, or otherwise non-public
case information.

The standard practice in my chambers is for every draft opinion to undergo several
levels of review before becoming final and being docketed, including the use of cite checking
tools.! In this case, however, the opinion that was docketed on July 20, 2025, was an early
draft that had not gone through the standard review process. It was a draft that should have
never been docketed. This was a mistake. I have taken steps in my chambers to ensure this
mistake will not happen again, as described below. The root cause of the errors identified in
Defendant’s unopposed motion to clarify/correct was a lapse in human oversight, specifically
the posting of a draft opinion instead of a final one and the failure to put the draft opinion
through the final review process.

! The vendor that supplies the cite checking tool incorporates Al technology into that feature, but my law clerks
review and verify the work of the cite checking tool.
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After the Defendants filed their unopposed motion to clarify, the law clerk and Clerk
of Court maintained transparency and the chronology of the docket in the case by noting that
the original July 20, 2025, Order had been removed and was replaced on July 23, 2025. See
21-cv-417-HTW-LGI at ECF No. 51. While there are no applicable policies regarding marking
a corrected or amended opinion with a notation reflecting that the decision was substantively
altered, the law clerk ensured the docket reflected an accurate history and chronology of the
case by entering a Text Order on July 23, 2025, granting the defendant’s unopposed motion to
clarify and by updating the July 20, 2025, docket entry to reflect the Order had been replaced.
I thought that it would be confusing to leave a flawed opinion on the record because of the
errors and inaccuracies that existed in the Order. Because it was not the final opinion, I did not
want parties, including pro se litigants, to believe this draft order should be cited in future
cases. For these reasons, I removed the inaccurate Order from public view and will not re-
docket it. However, I have verified that the clerk’s office will maintain a copy of the errant
Order in accordance with applicable record retention requirements. See Records Disposition
Schedule. The errant Order is also attached as an exhibit to a motion. See 21-cv-417-HTW-
LGI at ECF No. 58. The term “clerical,” which was used in the August 1, 2025, Order, was
intended to signify that the mistakes were due to a failure to confirm the accuracy of certain
information rather than errors in core legal reasoning or the ultimate judgment on the merits.

Consistent with the Code of Conduct for United States Judges, I have taken appropriate
action to address the law clerk’s conduct that resulted in the mistake. Additionally, I
immediately implemented corrective measures in my chambers, including a plan whereby all
draft opinions, orders, and memorandum decisions undergo a mandatory, independent review
by a second law clerk before submission to me. All cited cases are printed from Westlaw and
attached to a final draft.

I cannot speak to litigants’ use of GenAl tools in drafting their filings and do not have
any rules regarding this in my chambers. The Southern District of Mississippi has not yet
issued a specific local rule regarding the use of GenAl by litigants. It is my job to ensure the
veracity of all cases cited and relied upon in my opinions and orders.

I manage a very busy docket and strive to maintain the public’s trust by administering
justice in a fair and transparent manner. Given that I hold myself and my staff to the highest
standards of conduct, I do not expect that a mistake like this one will occur in the future. I trust
that these responses will provide the Committee with the necessary information to conclude
its inquiry into this matter.

Respectfully,

/s/Henry T. Wingate
United States District Judge



https://www.uscourts.gov/sites/default/files/vol10_ch6_appx_6b.pdf
https://www.uscourts.gov/sites/default/files/vol10_ch6_appx_6b.pdf
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