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Navigating Bankruptcy,
Debt, and Death




A Tale of Two Courts

BANKRUPTCY COURT ORPHAN’S COURT
& FEDERAL & STATE
& PLAYERS: & PLAYERS:
» DEBTOR / DEBTOR’S COUNSEL & DECEDENT
& CREDITORS / CREDITORS’ COUNSEL & EXECUTOR / ADMINISTRATOR (WITH
A OR WITHOUT COUNSEL)

& TRUSTEE @ JUIDS



The Probate Process:

What happens when an
insolvent individual dies?



What happens when an 1mnsolvent individual dies?

20 Pa.C.S. §3392. Classification and order of payment.

If the applicable assets of the estate are insufficient to pay all proper charges and claims in full, the
personal representative, subject to any preference given by law to claims due the United States,
shall pay them in the following order, without priority as between claims of the same class:

(1) The costs of administration.

(2) The family exemption.

(3) The costs of the decedent's funeral and burial, and the costs of medicines furnished to him
within six months of his death, of medical or nursing services performed for him within that time,
of hospital services including maintenance provided him within that time, of services provided
under the medical assistance program provided within that time and of services performed for him
by any of his employees within that time.

(4) The cost of agravemarker

(5) Rents for the occupancy of the decedent's residence for six months immediately prior to his
death.

(5.1) Claims by the Commonwealth and the political subdivisions of the Commonwealth.

(6) All other claims.
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ARE THERE OTHER IMPORTANT PAYEES?
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Can a decedent file a bankruptcy case?

¢ Short answer - NO!

& 11 U.S.C. § 109 states that only a “person” may be a debtor, meaning a decedent’s estate 1s not
eligible to file.

¢ Filing a bankruptcy petition on behalf of an estate may subject the filing lawyer to sanctions
under Rule 9011(b) for filing a frivolous petition. See In re Estate of Taplin, 641 B.R. 236, 240

(Bankr. E.D. Cal. 2022)

& BUT a case CAN be reopened after a debtor passes: Rule 1016 authorizes the court to
reopen a case after the debtor has died. In Burcena v. Bank One, 2007 U.S. Dist. LEXIS
73408 (D. Haw. Nov. 21, 2007), the court upheld a decision to reopen a case to annul the
automatic stay in a case filed by the deceased debtor in bad faith.” A debtor is not the only
party who may seek to reopen the case.



The Bankruptcy Process:

What happens when a debtor 1n an
active bankruptcy case dies?



First Considerations:
What Steps Should Be Taken?

®Filing a “Notice of Suggestion of Death”

®Filing a “Motion to Appoint Personal Representative”

&Filing a “Motion to Waive Financial Management
Course Requirement”



Bankruptcy Rule 1016

& Rule 1016. Death or Incompetency of a Debtor

(a) Chapter 7 Case. In a Chapter 7 case, the debtor's death or
incompetency does not abate the case. The case continues, as far as
possible, as though the death or incompetency had not occurred.

(b) Chapter 11, 12, or 13 Case. Upon the debtor's death or
incompetency in a Chapter 11, 12, or 13 case, the court may dismiss
the case or may permit 1t to continue if further admainistration 1s
possible and 1s 1n the parties' best interests. If the case continues, it
must proceed and be concluded in the same manner as though the
death or incompetency had not occurred.

(As amended Apr. 30, 1991, eff. Aug. 1, 1991; Apr. 2, 2024, eff. Dec.
1,2024.)



A Is the bankruptcy case automatically dismissed?

AChapter 7 cases continue autc
\;V hen an death or incompetency does not abate the case. The case
continues, as far as possible, as though the death or

indiVidualin l ncompetency had not occurred

ACan Creditors, Trustee, or Est a
bankruptcy Aoln determining whether to di
. case, bankruptcy court properly afforded great weight to fact
dles 2 that Chapter 7 trusteecoadministrator of probate estate, and
5 debtor's creditors allhreMane i
179 B.R. 782 (1995)

A What happens if the 341 has not been conducted yet?
CHAPTER 7 A Chapter 7 debtor's failure to attend meeting of creditors due to
his death was not grounds for dismissal of casbpwever,
assuming circumstances of case could be shown to constitute
ocause, 6 di smissal remai neld a

re Abraham®krtcy.S.D.Fla.1993, 163 B.R. 606.



A Can the case continue?
Feder al Bankruptcy Rule 1016:

‘N]henan Debtoro6é Chapter 11, 12, or 13
iIncompetency, the court may dismiss the case or may permit it to
continue if further administration is possible and is in the parties'

1nd1V1dua1 1n best interests. If the case continues, it must proceed and be

concluded in the same manner as though the death or

bankruptCy incompetency had not occurred.
dies:

CHAPTER
[ IRaT 13

A Can the plan be amended?

A Is conversion to Chapter 7 an option?



When an
individual 1n
bankruptcy
dies:

CHAPTER
[ IRaT 13

Als oHardship Discharged an opt.i
A If a plan has been confirmed, the court may enter a hardship
discharge under 11 U.S.C§ 1328(b).

(b) At any time after the confirmation of the plan and after notice and

a hearing, the court may grant a discharge to a debtor that has not
completed payments under the plan onlyiif

(1) the debtor's failure to complete such payments is due to
circumstances for which the debtor should not justly be held
accountable;

(2) the value, as of the effective date of the plan, of property actually
distributed under the plan on account of each allowed unsecured claim
IS not less than the amount that would have been paid on such claim if
the estate of the debtor had been liquidated under chapter 7 of this title
on such date; and

(3) modification of the plan under section 1329 of this title is not
practicable.



Strategic Considerations:

What are the benefits and potential

drawbacks to:

A Bankruptcy
Discharge

VS

Dismissal of
the bankruptcy
case and
opening a
probate estate



Additional Considerations:

& Can heirs become creditors of a bankruptcy case?

& “An heir does not have a “claim” against the decedent's property as that
term 1s defined in the Bankruptcy Code, 1.e., a “right to payment.” 11
US.C. § 101(5)(A) (emphasis added). On the contrary, heirs merely
succeed to the Debtor/Decedent's probate estate. . . . It 1s hornbook law
that “[I]egatees succeed to the estate of the testator as beneficiaries and
objects of his bounty, and have no rights or equities as against

creditors....” 97 C.J.S., Wills § 1311 (1957) (emphasis added)” In re
Marra, 179 B.R. 782, 786 (M.D. Pa. 1995)






